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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

CARL HENRY BLUE,

Petitioner,

VS. CIVIL ACTION NO. H-05-2726

RICK THALER,

w W W W W W W W

Respondent.

MEMORANDUM AND ORDER

In 1995, a Texas jury convicted Carl Henry BluBl(fe”) of capital murder. A separate
punishment hearing resulted in a death sentenéter énsuccessfully challenging his conviction
and sentence in state court, Blue sought fedetadsmreview. In 2000, this Court granted a
conditional writ of habeas corpus on Blue’'s claitmtt racial discrimination tainted his
sentencing proceeding. A new punishment heariD01 resulted in a second death sentence.
After a second full round of post-conviction prodegs, Blue filed the instant federal petition
for a writ of habeas corpus.

Blue raises eighteen claims of error, most of Whielate to his second punishment
hearing. Respondent Rick Thaler seeks summarymedg This Court has considered the
record, the pleadings, and the applicable law €ipdpparticular emphasis on the application of
the Anti-Terrorism and Effective Death Penalty AAEDPA”). Pursuant to that review, the
Court finds that Blue has not shown an entitlenteriéderal habeas relief.

FACTUAL BACKGROUND

Blue left his College Station apartment in thelyearorning hours of August 19, 1994.

He walked seven miles to Bryan where the victins, éx-girlfriend Carmen Richards-Sanders,

lived. Blue entered a convenience store acrossstiteet from her apartment complex three
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times: once to purchase a beer, once to pay tyrdénts worth of gasoline, and once to obtain a
soda cup.

At the same time, the victim readied herself faorkvn She was not alone in the
apartment; Larence Williams was an eyewitnessecetfents that would unfold. A few minutes
before eight o’clock, the victim prepared to leavas Mr. Williams wished her goodbye, she
unlocked the door. Blue’s eligibility for a deatbntence depended on the events transpiring in
the next few seconds. At trial, the State of Texa@gied that, after the victim unlocked the door
but before she could open it, Blue threw the dguemofrom the outside.

Blue has never disputed his identity as the killler fact, only hours after the crime Blue
turned himself into the police and confessed. mlosing arguments at trial, his attorneys
emphatically stated: “We’re not going to suggesyaa that Carl Blue did not murder Carmen
Richards. He did. And | agree, it would be ridazts for us to suggest that he did not.” Tr. Vol.
XVII at 7131 Blue’s defense in the 1995 trial of his guiltteed focused on whether his crime
amounted to a capital, rather than simple, murderessence, the defense argued that “he did
not murder her in the course of a burglary.” Tol\XVII at 713.

Texas law authorizes a capital prosecution ontjearimited circumstances, including a
murder “in the course of committing or attemptingcommit . . . burglary[.]” EX. PENAL CODE
8§ 19.03(a)(2). The parties at trial hotly disputeldether Blue entered the victim’s apartment
pursuant to a burglary, meaning that “without tffeaive consent of the owner” he “enter[ed] a
habitation . . . with the intent to commit a felony . or an assault.” EX. PENAL CODE §

30.02(a). Here, the burglary precursor to Bluedswiction depended on (1) whether he had

! Attorneys John Quinn and Robertson Neal represeBted in his initial trial. The Court will referot

Blue's attorneys conjunctively with the term “omgi trial counsel” or a similar phrase when necgssa
differentiate them from the attorneys who represeiiitim in his second trial.
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permission to enter the victim’s apartment andwBgther he, not the victim, actually opened
the door. Trial counsel's defensive strategy disguoth of those elements.

The parties disagreed as to whether Blue still padnission to enter the victim’s
apartment. Earlier that year, Blue and the vidiiad dated, though their relationship had been
tumultuous> While they had interacted after they broke up,akidence did not imply that Blue
had the victim’s continuing consent to enter hearapent. Notwithstanding, the defense
unsuccessfully argued that Blue had permissionetinbide the apartment when he committed
the murder.

The defense also argued that Blue did not forcenoghe apartment door. In his
confession to the police, Blue claimed that theéimdad opened the door herself. At trial, Mr.
Williams testified that he was standing in the kéno when the victim went to leave. From his
vantage point, he could see her unlock the dodre door “came open real fast like somebody
had pushed or was leaning on the door[.]” Tr. V. at 286. The defense strenuously argued
that Mr. Williams “lied . . . when he said that beuld see the front door from where he was
standing, inside that apartment[.]” Tr. Vol. X\dt 715-16. The jury found beyond a reasonable
doubt that Blue forced his way into the apartmeitthout permission.

The defense did not seriously question the eveénatistranspired once Blue opened the
door. Blue entered the apartment, doused thenviatith gasoline, and set her on fire with a

lighter. As Mr. Williams stepped out of the kiteheBlue threw gasoline on him and also lit him

2 On his initial direct appeal, the Court of Crinlidgpeals described their turbulent relationship:
[Blue] and the deceased victim, Carmen Richard-8em¢hereinafter Richards), lived together for
four or five months during the early part of 199#owever, their relationship was apparently
fraught with arguments. [Blue] even broke Richandose once at a family reunion after which he
threatened her. “If you ever mess off on me, Il ou.” [Blue] also threatened to beat Richard’s
sister. Richards broke off her relationship wiiue] around early summer 1994 and moved into
her own apartment in College Station. Soon afeerrhove, Richards met and began dating the
surviving victim, Larence Williams|.]

Blue v. StateNO. 72,106 at *1 (Tex. Crim. App. Dec. 4, 1996).
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on fire. Blue then turned to the victim, emptiée tast bit of gasoline from his cup, and said “I
told you I'm gonna get you.” Tr. Vol. XV at 288lue “threw the cup down on the . . . floor
and left.” Tr. Vol. XV at 292.

Mr. Williams rolled on the floor, but could not taely put out the flames. He struggled
to the bathroom shower and extinguished the remgisiparks. The victim, still burning,
stumbled into the bathroom. Mr. Williams helped o the shower. Because Blue’s assault
had also set the room aflame, Mr. Williams andwioém staggered from the apartment. Mr.
Williams spent two weeks in the hospital recoveriijue’s assault caused second degree burns
on 40% of the victim’s body. She died 19 daysrlfétem multi-system organ failure resulting
from her burns.

A jury convicted Blue of capital murder. After separate punishment hearing, he
received a death sentence.

PROCEDURAL HISTORY

The Texas Court of Criminal Appeals affirmed Blieonviction and sentence on both
direct appeal and habeas review. As previouslgdidh 2000 this Court conditionally granted
habeas corpus relief from Blue’s sentence becausexpert witness told his jury that a
defendant’s race should factor into deciding whetleath is an appropriate punishmerBlug
v. JohnsonH-99-350, Docket Entry No. 29 at 15-17). The @obowever, also extensively
considered and rejected several other challengesttoBlue’s conviction and sentence.

The trial court held a new sentencing hearingd@1? The trial court instructed the jury
that two special issue questions would determineBlsentence:

Special Issue No. 1

Attorneys John E. Wright and William F. Carternegented Blue in the second trial of his punishment
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Is there a probability that the defendant, Carl igeBlue, would commit criminal
acts of violence that would constitute a continuimgeat to society?

Special Issue No. 2

Taking into consideration all of the evidence, utthg the circumstances of the

offense, the defendant’s character and backgroand, the personal moral

culpability of the defendant, do you find that #eas a sufficient mitigating

circumstance or circumstances to warrant that #&esee of life imprisonment

rather than a death sentence be imposed?
Clerk’'s Record at 796-97. The jury answered thecsp issues in a manner requiring the
imposition of a death sentence. Blue unsuccegysiitithated a second round of state appellate
and habeas relief.

In 2005, Blue filed a skeletal petition for a fealewrit of habeas corpus. (Docket Entry
No. 2). This Court stayed Blue’s action for thatstcourts to decide whether mental retardation
precludes his execution undatkins v. Virginia 536 U.S. 304 (2002). (Docket Entry No. 5).
After considering his pleadings and oral argumém, Court of Criminal Appeals refused to
allow Blue to litigate hisAtkinsclaim in a successive state habeas applicatiex parte Blue
230 S.W.3d 151 (Tex. Crim. App. 2007).

Blue returned to federal court and filed a petitraising 18 grounds for relief. (Docket

Entry No. 12). The Court condenses Blue’s claintg the following categories:

1. Mental retardation precludes the State of Téxam executing Blue under
Atkins v. Virginia 536 U.S. 304 (2002) (claim one).

2. Texas’ means of putting mitigation evidence befthe jury violates the
federal constitution because it requires the juvydisregard certain
categories of evidence (claim two); it does notela burden of proof on
the State (claim ten); and the jury did not havditd the absence of
mitigating factors beyond a reasonable doubt (ckhinteen).

3. Blue is actually innocent of his capital murdenviction (claim three).
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4. The jury from Blue’s second punishment hearimgld not consider
whether residual doubt remained from his convictmtause the jury
instructions gave no room to reconsider his gudlai(ns four and
nineteen) and the mitigation special issue failprtavide a vehicle for the
consideration of any residual doubt about the casaion of the crime or
cause of death (claim nine).

5. The prosecution presented false and misleadisignony from withnesses
(claim five).
6. The attorneys in the 1995 trial of Blue’s gugtovided ineffective

representation (claims six and fifteen).

7. Insufficient evidence supported the jury’s dexisthat Blue would be a
future danger to society (claim seven).

8. Blue’s lawfulness after his second trial invatiels the jury’s prediction
that he would be a future societal danger. (claiigit).

9. Texas law unconstitutionally prevented the jinom knowing the effect a
single holdout would have on the punishment verdathims eleven,
twenty, and twenty-one).

10.  The State of Texas denied Blue’s right to & gelected from a fair cross-
section of society (claim twelve).

11.  The indictment against Blue was defective beeaufailed to include the
factors that the State would use to prove his deatihiness (claim
fourteen).

12. Racism tainted the tribunal that presided oBkre’s sentence (claim
sixteen).

13.  The Court of Criminal Appeals does not meanihgfreview the jury’s
answers to the special issues (claim seventeen).

14.  The trial court improperly dismissed a potdrntieor for her views on the
death penalty (claim eighteen).

Respondent initially filed an answer and a mofiensummary judgment on November
19, 2007. (Docket Entry No. 15). Blue filed a wegt for additional examination into his

possible mental retardation. This Court granteat trequest. (Docket Entry No. 19). As
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unresolved issues became apparent, the Court dir@dflespondent’s initial summary judgment
motion (Docket Entry No. 25).

On December 3, 2008, Blue reported that his expmdtconcluded the testing for mental
retardation. (Docket Entry No. 31). The Courteyatl the parties to provide renewed briefing
based on the newly developed information. (Dodketry No. 32). On September 21, 2009,
Respondent filed briefing on th&tkins claim. (Docket Entry No. 41). Respondent filed a
renewed answer and a new motion for summary judgmerDecember 14, 2009. (Docket
Entry No. 45). Blue filed a reply on April 30, 201 (Docket Entry No. 52).

Blue’'s case comes before the Court with a wellettgyed record. The AEDPA strictly
confines factual development on federal habeagweviWithin those limitations, the Court has
allowed Blue to expand the factual support forrhental retardation claim. The Court has also
allowed the parties sufficient opportunities toelbthe issues. The Court finds that Blue has not
shown that the AEDPA permits an evidentiary heammthis casesee28 U.S.C. § 2254(e)(2),
or that one is necessary for a fair resolution f ¢laims. The issues are now ripe for
adjudication.

GOVERNING LEGAL STANDARDS

Habeas corpus review provides the federal couith w&n important, but limited,
examination of state criminal judgments. Nevedhs] “[tjhe States possess primary authority
for defining and enforcing the criminal law. Inimamal trials they also hold the initial
responsibility for vindicating constitutional right Federal intrusions into state criminal trials
frustrate both the States’ sovereign power to guoienders and their good-faith attempts to
honor constitutional rights.”"Engle v. Isaac456 U.S. 107, 128 (1982%ee also Calderon v.

Thompson 523 U.S. 538, 555-56 (1998NIcCleskey v. Zant499 U.S. 467, 491 (1991).
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Accordingly, principles of finality, comity, and deralism all underlie the limited scope of
federal habeas reviewBrecht v. Abrahamserb07 U.S. 619, 635 (19933ee also Wright v.
West 505 U.S. 277, 293 (1992). Recognizing “the puofid societal costs that attend the
exercise of habeas jurisdictionSmith v. Murray 477 U.S. 527, 539 (1986), “[tlhe role of
federal habeas proceedings, while important inrasgthat constitutional rights are observed, is
secondary and limited.Barefoot v. Estelle463 U.S. 880, 887 (1983). The constricted nabfire
federal habeas review frames this Court’'s consiaeraf Blue’s petition, both on procedural
and substantive grounds.
l. Procedural Impediments to Full Federal Review

As a precursor to federal review of his convictaond sentence, Blue must show that he
presents his claims in a procedurally adequate srannRespondent argues that claims are
before the Court in a procedurally improper postufederal law requires that an inmate exhaust
his federal habeas claims in the highest statet dmiore habeas relief becomes availalfiee
28 U.S.C. 2254(b)(2)risher v. Texasl69 F.3d 295, 302 (5th Cir. 199Burns v. Estelle695
F.2d 847, 849 (5th Cir. 1983). The related procaldbar doctrine, which embodies federal
acquiescence to principles of comity and federgligmvents consideration of habeas claims if
an inmate has not properly exhausted his claiBeeColeman v. Thompspb01 U.S. 722, 729,
732 (1991) (finding that federal courts will notnsider a claim when “a habeas petitioner who
has failed to meet the State’s procedural requingsnéor presenting his federal claims has
deprived the state courts of an opportunity to aslslthose claims in the first instancé®yetke
v. Haley 541 U.S. 386, 392-93 (2004) (“[F]ederal courtd wot disturb state court judgments
based on adequate and independent state law pratgdounds.”). Respondent argues that the

procedural bar doctrine prevents federal consiaeratf several claims.
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Judicial accommodation prevents a state proceddefhult from becoming an
insurmountable barrier to federal review. The 8apr Court has held that

[in all cases in which a state prisoner has deééauhis federal claims in state

court pursuant to an independent and adequate gtatedural rule, federal

habeas review of the claims is barred unless tlsomer can demonstrate cause

for the default and actual prejudice as a resuthefalleged violation of federal

law, or demonstrate that failure to consider ttzenes will result in a fundamental

miscarriage of justice.
Coleman 501 U.S. at 750. A petitioner shoulders the burden of overcoming procedural
hurdles. SeeMcCleskey 499 U.S. at 494-95. The Court will consider finecedural adequacy
of each challenged claim before addressing itstmeri
Il. Standards Governing Federal Review of the Meris

The AEDPA gives effect to many traditional limits federal habeas review. Most
notably, a deferential review of state court decisiexists “to prevent federal habeas ‘retrials’
and to ensure that state-court convictions arengéféect to the extent possible under laBéll
v. Cone 535 U.S. 685, 693 (20023ee also Woodford v. Garceab38 U.S. 202, 206 (2003)
(“Congress enacted AEDPA to reduce delays in thecetion of state and federal criminal
sentences, particularly in capital cases and tthéurthe principles of comity, finality, and
federalism[.]”). To that end, the AEDPA forbidsheas relief on issues “adjudicated on the
merits” in state court unless the state decisioas'wontrary to, or an unreasonable application
of, clearly established Federal law” or “was basacan unreasonable determination of the facts
in light of the evidence presented in the Statetqmoceeding.” 28 U.S.C. § 2254(d).

In practice, these standards generously defetate adjudication. The Supreme Court

has held that a state court decision is only “cmgtto” federal precedent if: (1) the state court’s

4 A fundamental-miscarriage-of-justice exceptionsexi“where a constitutional violation has ‘probably

resulted’ in the conviction of one who is ‘actualiyocent[.]” Haley, 541 U.S. at 393 (quotindurray v. Carrier,
477 U.S. 478, 496 (1986)). Blue does not rely cma innocence to overcome any procedural bar.
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conclusion is “opposite to that reached by [therBo@ Court] on a question of law” or (2) “the
state court decides a case differently than [thpr&une Court] has on a set of materially
indistinguishable facts.’"Williams v. Taylor529 U.S. 362, 413 (2000)es also Cones35 U.S.

at 698;Early v. Packer537 U.S. 3, 7-8 (2002). A state court unreashynapplies federal law
(1) when it “identifies the correct governing legalle from [the Supreme Court] cases but
unreasonably applies it to the particular factghefparticular state prisoner’s case” or (1) “éth
state court either unreasonably extends a legatipte from [Supreme Court] precedent to a
new context where it should not apply or unreasbnadjuses to extend that principle to a new
context where it should applyWilliams, 529 U.S. at 407.

The AEDPA also affords significant deference tstate court’s resolution of factual
issues. Under 28 U.S.C. § 2254(d)(2), “a decisidjudicated on the merits in a state court and
based on a factual determination will not be ovedd on factual grounds unless objectively
unreasonable in light of the evidence presentethenstate-court proceeding[.]Miller-El v.
Cockrell 537 U.S. 322, 340 (2003). A federal habeas aoudt presume the underlying factual
determinations of the state court to be correceéssithe petitioner “rebut[s] the presumption of
correctness by clear and convincing evidence.”"UZB.C. § 2254(e)(1)see also Miller-EI 537
U.S. at 341.

Aside from the AEDPA standards, judicial tenets/meeclude federal habeas reliSee
Horn v. Banks536 U.S. 266, 272 (2002) (noting that no Supr&oart case “ha[s] suggested
that a writ of habeas corpus should automaticalgue if a prisoner satisfies the AEDPA
standard][.]”); Robertson v. Cain324 F.3d 297, 306 (5th Cir. 2003) (finding th& Q.S.C. §

2254(d) “does not require federal habeas courtgdat relief reflexively”). Judicial doctrines,
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such as the harmless-error doctrine and the nooaettvity principle, constrict the habeas writ's
availability. See Thacker v. Dretk896 F.3d 607, 612 n.2 (5th Cir. 2005).
With those stands in mind, the Court turns to Bldiederal habeas claims.
ANALYSIS OF BLUE'S GROUNDS FOR RELIEF

Mental Retardation (claim one)

Blue claims that mental retardation makes him exteflom execution under the Eight
Amendment. This Court has allowed significanttlete in the development of this claim,
potential procedural hurdles notwithstanding. Resient now argues that Blue has not put forth
his Atkins claim in a procedurally actionable manner. In #fternative, Respondent contends
that Blue has not shown that he is mentally rethrdas discussed below, the Court finds that
Blue’s Atkinsclaim is properly before the Court, but meritlassethelesS.

A. Procedural Bar

Respondent argues that Texas law prevents thigt @om reaching the merits of Blue’s
Atkins claim. As previously discussed, federal law respethe administration of state
procedural rules. If an inmate fails to comply lwitvell-established state requirements for
attacking his conviction or sentence, and a stawgtcthereby finds that he has defaulted

consideration of that issue, a procedural bar fsecloses federal review. Respondent argues

° The harmless-error doctrine allows relief only whigal errors “ha[d] a ‘substantial and injurioefect or

influence in determining the jury’s verdict.Robertson324 F.3d at 304 (quotirgrecht 507 U.S. at 629%ee also
Aleman v. Sterne820 F.3d 687, 690-91 (7th Cir. 2003) (“Nothingtlie AEDPA suggests that it is appropriate to
issue writs of habeas corpus even though any efrdederal law that may have occurred did not affine
outcome.”). The non-retroactivity doctrine flowirigpm Teague v. Lane489 U.S. 288 (1989), prevents federal
courts from creating new constitutional la®ee Horn536 U.S. at 272.

6 Blue argues that this Court cannot deny relief hig Atkins claim because “[tlhe absence of mental

retardation is simply an element of proof necessargupport the imposition of death as a penalfdcket Entry
No. 52 at 11), thus subject to the beyond-a-redderdoubt burden undeépprendi v. New Jerse$p30 U.S. 466
(2000) andring v. Arizona536 U.S. 584 (2002). The Fifth Circuit has r&gelcthe argument that the State must
disprove mental retardation beyond a reasonablétdoBee Williams v. Quartermar293 F. App’x 298, 301 n.1
(5th Cir. 2008)in re Johnson334 F.3d 403, 405 (5th Cir. 2003).
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that the Court of Criminal Appeals’ refusal to coles the merits of Blue’'étkinsclaim prevents
federal review.

Blue first advanced aAtkinsclaim in federal court, even though the legal &sr that
claim existed previously. Blue subsequently ttiedaise hisAtkinsclaim in a successive state
habeas application. In a comprehensive opiniom,Gburt of Criminal Appeals found that the
abuse-of-the-writ provision of Texas law, codifiedTeEx. CODE CRIM. PrRO. art. 11.071 § 5(a),
barred Blue from filing another habeas applicabonthat basis. Under section 11.0718 5(a) “a
court may not consider the merits of or grant fdb@sed on the subsequent application unless
the application contains sufficient specific fagstablishing” one of three exceptions:

(2) the current claims and issues have not beehcaunld not have been
presented previously in a timely initial applicati@r in a previously
considered application filed under this articleAoticle 11.07 because the
factual or legal basis for the claim was unavadabh the date the
applicant filed the previous application;

(2) by a preponderance of the evidence, but fatictation of the United
States Constitution no rational juror could havenid the applicant guilty
beyond a reasonable doubt; or

3) by clear and convincing evidence, but for @ation of the United States
Constitution no rational juror would have answerrethe state’s favor one
or more of the special issues that were submittedhe jury in the
applicant’s triall.]

TeEX. CopE CRIM. PrRO. art. 11.071 8§ 5. Blue argued that the Court om@al Appeals could

reach the merits of his successive pleading undetion 5(a)(3) because mental retardation

made him actually innocent of his death senténd@espondent maintains that the Court of

! Blue also argued that “because the Eighth Amendmremibition against executing the mentally reeatd

is absolute, we should suspend all notions of waif@feiture, procedural default, and abuse of wré, and
abandon any otherwise-valid interest the State haag in the finality of the judgment, and perminhio proceed
with his claim, notwithstanding whatever statutimpediments exist to his raising the claim in asgduent writ
application.” Ex parte Blug230 S.W.3d 151, 153 (Tex. Crim. App. 2007). Twart of Criminal Appeals rejected
Blue's proposed exemption from state procedural IaBlue did not argue that new law allowed for ®ssive
habeas proceedings under section 5(a)(1). The ©b@timinal Appeals found that Blue would not gtafor the
section 5(a)(1) exception because the legal basishe Atkins claim was available during his first state habeas
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Criminal Appeals’ dismissal of Blue’'s successiveplagation operates as an adequate and
independent procedural bar to federal review.

The Court of Criminal Appeals’ response to Wtkins decision, however, has been
problematic for determining whether a federal pdecal bar applies. Since 1994, the Fifth
Circuit has found that a dismissal under 11.071w8/b generally bar federal review.See
Barrientes v. Johnsqr221 F.3d 741, 759 (5th Cir. 200@uller v. Johnson158 F.3d 903, 906
(5th Cir. 1998);Emery v. Johnsqri39 F.3d 191, 195-96 (5th Cir. 199Fgarance v. Scqtb6
F.3d 633, 642 (5th Cir. 1995). Recently, howetee, Fifth Circuit has cautioned that a federal
court must evaluate whether the state court “nedfe consider or decide the merits of [the
inmate’s] constitutional claims in reaching its d&m to dismiss those claims as an abuse of the
writ pursuant to Article 11.071, Section 5” or wihet the “perfunctory dismissal of the claims
that suggests that it actually considered or rolethe merits.”"Hughes v. Quartermarb30 F.3d
336, 342 (5th Cir. 2008).

Here, the Court of Criminal Appeals asserted thatade a purely procedural decision

when dismissing Blue'étkins claim® Nonetheless, the Court of Criminal Appeals ardyiab

action. See idat 156.

8 One recent Fifth Circuit case would prevent aisynissal under 11.071 § 5(a) from barring fedesalew

unless the Court of Criminal Appeals employs theapl “abuse of the writBalentine v. Thaler__ F.3d
2010 WL 2433243 (5th Cir. June 18, 2010), a dupilrearequirement because “article 11.071 [is] aification of

the Texas abuse-of-the-writ doctrine[.Barrientes 221 F.3d at 759.

o The Court of Criminal Appeals distinguished itsethold review of amtkins claim’s underlying facts
from an adjudication of the merits:

We do not construe Section 5(a)(3), however, taiiregthat the subsequent applicant must
necessarily convince this Court by clear and carimm evidence, at the threshold, that no rational
factfinder would fail to find he is mentally ret@adl Section 5(a)(3) of Article 11.071 does not
authorize this Court to grant relief on a subseguert application, but only to review the

adequacy of the pleading. The statutory schema wa#ole does not call upon us to make a
determination of the merits of a subsequent witliaption at this juncture. All we can do at this
stage of the proceeding is to issue an order,refih@ing that the requirements under Subsection
5(a)(3) have been met, and the writ should issukepaiaceed in the ordinary course as an initial
writ would, or that the requirements have not besst, and the writ should be dismissed. It
would be anomalous to require the applicant to algticonvince us by clear and convincing
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intermixed a merits-based analysis into its revieWhe Blue court was reluctant to allow any
capital inmate, regardless of intellectual abilitg, claim that mental retardation made him
actually innocent and thus able to proceed in aessive habeas action under 11.071 § 5(a)(3):

We reject any assertion that, because the Eightendiment erects an absolute

bar to executing the mentally retarded, an applicaust be permitted to proceed

with subsequent writ application on no more thabaae allegation of mental

retardation, whether or not he would be allowedotoceed under the express
provisions of Article 11.071, Section 5(a)(3).

Blug 230 S.W.3d at 159. To that end, the Court om@ral Appeals held thatsbmethreshold
of proof of mental retardation is appropriate” tbef out completely meritlesatkins claims in
the 5(a)(3) context.ld. at 159 n.36. Th&lue court imposed a judicial gloss over the section
5(a)(3) requirements, forcing an inmate to bringacland convincing evidence of retardation
before proceeding in a successive state habeamactihe question before the Court is whether
thatprima facieshowing is an operation of adequate and indepeéridéearal law or whether it is
a review of the merits.

The Court of Criminal Appeals extensively discus8tue’s evidence and found that he
did not make an adequate case for retardation. etefess, the exact nature of the Court of
Criminal Appeals’ decision, whether procedural arits-based, is not clear. In some cases, the
Court of Criminal Appeals may treat an inmate’odf to comply with section 5(a) as pleading
requirement that only ascertains whether adequats £ncourage additional inquiry. Often, a

summary dismissal by reference to section 5(a)(@y mot signal any review of the merifs.

evidence at this stage. Indeed, if we were to reqgtiiat the subsequent application actually
convince us to that level of confidence, there ook no need to return the application to the
convicting court for further proceedings.

Blue, 230 S.W.3d at 162-63.

10 The Court does not hold that the subsection censitlby the Court of Criminal AppealsgX. CODE

CrRIM. PrO. art. 11.071 85(a)(3), cannot under other circanms#s operate as an adequate and independent
procedural bar to federal review.
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Here, the detailed and extensive discussion, howvevakes it appear that the Court of Criminal
Appeals intertwined the merits of BlueAgkinsclaim into its procedural rulingSee, e.g., Ruiz v.
Quarterman 504 F.3d 523, 528 (5th Cir. 2007). The CourCoiminal Appeals expansively
reviewed, considered, and weighed the evidence Blua's Atkinsclaim in a manner similar to
an adjudication of the merits. Thus, the Courl adsume that the Court of Criminal Appeals
ruled on the merits of Bluetkinsclaim and that no procedural bar impedes federaéw*

B. Atkins Jurisprudence

In Atkins v. Virginia 536 U.S. 304, 321(2002), the Supreme Court founder the
Eighth Amendment’s “evolving standards of decencgView that “death is not a suitable
punishment for a mentally retarded criminal.” TAtkins Court, however, declined to define
which murderers would be exempt from executione Bapreme Court left “to the State[s] the
task of developing appropriate ways to enforce thastitutional restriction upon [their]
execution of sentences.’Id. (quotingFord v. Wainwright 477 U.S. 399, 405 (19868¢ee also
Bobby v. Bies  U.S. |, 129 S. Ct. 2145, 2150 (2009) (“Opinion [in Atkind did not
provide definitive procedural or substantive guifi@sdetermining when a person who claims
mental retardation ‘will be so impaired as to falNithin Atkins compass].”); Moore v.
Quarterman 454 F.3d 484, 493 (5th Cir. 2006) (“[T]H#ekins Court did not adopt a particular

criteria for determining whether a defendant is taliyretarded[.]”).

1 The absence of a procedural bar, however, doesauatssarily entitle a petitionerde novoreview. The

Fifth Circuit has found that such a dismissal isdacision on the merits” and thus the “AEDPA’s defdtial
standard of review applies,Eldridge v. Quarterman325 F. App’x 322, 324 (5th Cir. 2009), at leadth respect

to the information before the state court. Howevigjourts can . . . deny writs of habeas corpoder § 2254 by
engaging inde novoreview when it is unclear whether AEDPA defereapelies, because a habeas petitioner will
not be entitled to a writ of habeas corpus if hisier claim is rejected ote novoreview.” Berghuis v. Thompkins
__Us. __ ,2010 WL 2160784, at *14 (2010). Taaurt's adjudication would not be different undkr novo
review.
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The Texas State Legislature has not enacted atytestthat gives effect to th&tkins
decision, leaving its interpretation to the courls.Ex parte Brisenp135 S.W.3d 1 (Tex. Crim.
App. 2004), the Court of Criminal Appeals decidedtt‘[u]ntil the Texas legislature provides an
alternative definition of ‘mental retardation’ farse in capital sentencing,” Texas courts will
adjudicateAtkins claims under the framework established by the Aca@riAssociation on
Mental Retardation (“AAMR”)? in conjunction with those standards contained BxaE’
Persons with Mental Retardation Act (“PMRA")gEX. HEATH & SAFETY CODE § 591.003(13).

As quoted imAtking the AAMR defines mental retardation as follows:

Mental retardation refers to substantial limitadn present functioning. It is

characterized by significantly subaverage intellatt functioning, existing

concurrently with related limitations in two or neoof the following applicable
adaptive skill areas: communication, self-care, @ofving, social skills,
community use, self-direction, health and safetyyctional academics, leisure,

and work. Mental retardation manifests before &je 1
Atking 536 U.S. at 309 n.3 (quotingME&RICAN ASSOCIATION OF MENTAL RETARDATION,

MENTAL RETARDATION: DEFINITION, CLASSIFICATION, AND SYSTEMS OF SUPPORTS5 (9th ed.

1992) (“AAMR 9th").2® Thus, three indispensable components underlie@infy of mental

12 The American Association on Mental Retardation wnknown as the American Association on

Intellectual and Developmental Disabilities (“AAIDD currently uses the term “intellectual disabhjtiinstead of
mental retardationSeeDefinition of Intellectual Disability, http://wwwamr.org/content_100.cfm?naviD=21. This
is only the most-recent terminology in the psyclyadal community’s evolving understanding of mem&thrdation.
SeeAAMR, MENTAL RETARDATION: DEFINITION, CLASSIFICATION, AND SYSTEMS OF SUPPORT20-23 (10th Ed.
2002) (“AAMR 10th") (outlining the various defingns of and terms for mental retardation used byntieatal
health community in the last century). For contiynand clarity, the Court will use the terms AAM#Rd mental
retardation throughout this Memorandum and Order.

13 TheAtkinsCourt relied on the AAMR 9th edition’s understarglof mental retardation. In May 2002, the
AAMR released a 10th edition that slightly modifigsl definition: “Mental retardation is a disabjlitharacterized
by significant limitations both in intellectual fationing and in adaptive behavior as expressedmeeptual, social,
and practical adaptive skills. This disability ginates before age 18.” AAMROTH atl (10th Ed. 2002). In
addition to the AAMR, théAtkinsCourt also referenced the American Psychiatric gigdimn’s (“APA") definition
of mental retardationSee Atkins536 U.S. at 309 n.3 (quotingABNOSTIC AND STATISTICAL MANUAL OF MENTAL
DISORDERS41 (4th ed. 2000)). ThBrisenoopinion did not rely on the APA standards. The A&#d the 10th
Edition AAMR standards for mental retardation, hees contain substantially the same criteria fotredmining
mental retardation as iAtkins See Atkins536 U.S. at 309 n.3 (noting the similarity betwehe professional
standards). To date, the Fifth Circuit “has nedstinguished between the AAMR 9th and the AAMRHLOt
Moore v. Quarterman342 F. App’x 65, 72 n.6 (5th Cir. 2009). The PMRwvhich differs only slightly from the
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retardation: (1) substantial limitations in inteleal functioning; (2) significant limitations in
adaptive skill areas; and (3) manifestation of ¢hdimitations before age 18See Clark v.
Quarterman 457 F.3d 441, 446 (5th Cir. 2006). “Determinatiof whether [a petitioner]
satisfies any of these elements is a questionodf’ fé&ldridge v. Quarterman325 F. App’'x 322,
325 (5th Cir. 2009).

Here, the state habeas court referenced the ajpgegtandards in adjudicating Blue’s
Atkinsclaim. This Court will review the evidence, incing that interpreted by mental-health
experts for the State of Texas and for Blue, toid#edf the Court of Criminal Appeals
unreasonably applied federal law in denyingAtisnsclaim.

C. Substantial Limitations in Intellectual Functing

To qualify for a diagnosis of mental retardation,idividual must first show substantial
limitations in intellectual functioning. The psyabgical profession recognizes IQ as a key
indicator of mental retardation, defining signiintly subaverage general intellectual functioning
as “an 1Q of about 70 or below (approximately Zhdtrd deviations below the meanBtisenq
135 S.W.3d at 7 n. 24ee also Atkins536 U.S. at 309 n.5. Because IQ tests typidadiye a
five point standard error of measurement (alsoedall “confidence interval” or “confidence
band”), a base IQ score actually represents a rérgecould be five points higher or lower.
Accordingly, a test score of 70 may symbolize and€high as 75 or as low as 6%ee
AMERICAN PSYCHIATRIC ASSOCIATION DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL
DISORDERS41-42 (Text Revision, 4th ed. 2000) (DSM-IV-TRYius, it is possible to diagnose
Mental Retardation in individuals with 1Qs betwe#hand 75 who exhibit significant deficits in

adaptive behavior. Conversely, Mental Retardationld not be diagnosed in an individual with

AAMR statement, defines mental retardation as ‘ificantly subaverage general intellectual functianithat is
concurrent with deficits in adaptive behavior antyioates during the developmental period."EXT HEATH &
SAFETY CODE § 591.003(13).
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an 1Q lower than 70 if there are no significanticies or impairments in adaptive functioning.”);
Clark, 457 F.3d at 445 (“[T]esting error, coupled wikte tdifferences between various 1Q tests,
mean(s] that in many cases an individual who tastBaving an IQ above 70, the rough cut-off
for mental retardation, may still be diagnosed amntaly retarded, and vice versa.”). The
psychological profession, therefore, sets 75 advése score that may qualify for a diagnosis of
mental retardation, given that the individual afeeets the other two prongs of the relevant
inquiry. A higher IQ score signifies borderlingghectual functioning, not mental retardatibh.
While recognizing the standards established bygsabnal organizationgtkinsdid not

set a threshold 1Q score that would exempt inmiates execution.See Atkins536 U.S. at 317
(refusing to usurp the States’ right to determirfeclv inmates are “so impaired as to fall within
the range of mentally retarded offenders about whiere is a national consensus” against their
execution). The Court of Criminal Appeals has tjoeged where to place the upper threshold of
the Atkins protection, ultimately refusing to “answer that mative question without

significantly greater assistance from the [Texas}enry acting through its Legislature.ld.*

14 The APA recognizes four categories of mental datéon: mild, moderate, severe, and profouSde

Briseng 135 S.W.3d at 5. Individuals with 1Q scores bew 55 and 70 — around 85% of the mentally retarded
population — are classified as mildly mentally rded if they satisfy the adaptive-functioning argke-@at-onset
criteria. SeeDSM-IV at 40-41;see als”AAMR 10th at 31 (remarking that between 75% to 888the population
with mental retardation is mildly mentally retargled

15 In Brisenq the Court of Criminal Appeals obsevred:

Most Texas citizens might agree that Steinbeckisnie should, by virtue of his lack of reasoning

ability and adaptive skills, be exempt [from exémol But, does a consensus of Texas citizens
agree that all persons who might legitimately dyafor assistance under the social services
definition of mental retardation be exempt fromaiherwise constitutional penalty? Put another
way, is there a national or Texas consensus thaif ahose persons whom the mental health
profession might diagnose as meeting the critesianfiental retardation are automatically less
morally culpable than those who just barely misgting those criteria? Is there, and should there
be, a “mental retardation” bright-line exemptioarfr our state’s maximum statutory punishment?

Briseng 135 S.W.3d at 6 (footnote omitted)ther states have provided varying responseédkins some have not
yet enacted legislation that codifies thé¢kins decision, some explicitly adopted the standardabdéished by
professional organizations, some view an IQ of 80aacutoff, and others accommodate professionaldatds
through legal analysis.See Garcia Briseno v. Dretk@007 WL 998743, at *10 (S.D. Tex. 2007) (reviegvin
extensively the various States’ applicatiorAtiing.
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As a result, the Fifth Circuit has not sanctioned blind adherence to 1Q.”Williams v.
Quarterman 293 F. App’x 298, 311 (5th Cir. 2008) (noting tH8risenoitself recognizes that
IQ alone is not determinative of mental retardddonCourts take “a flexible approach to
reading 1Q scores,t. at 309, and do not require an “IQ test specifyjcahat is, entirely alone,
at the core, or as any singular threshold, to pi®the basis for a finding of mental retardation.”
Morris v. Dretke 413 F.3d 484, 497 (5th Cir. 2005ge also Hall v. Quartermab34 F.3d 365,
395 (5th Cir. 2008) (cautioning not “to commit thikimate decision of mental retardation to the
experts” alone). Courts, therefore, look at thestfQres in the context of all available evidence
about an inmate’s intellectual capacity, “basedrupth of the evidence and determinations of
credibility.” Gallo v. State239 S.W.3d 757, 777 (Tex. Crim. App. 2007).

An inmate’s 1Q score, however, can disqualify Hnom Atkins protection. While the
Fifth Circuit has specified that “mental retardatican be foundn range of 70-75,Moore v.
Quarterman 342 F. App’x 65, 68 n.5 (5th Cir. 2009) (emphaatkied), the Fifth Circuit has
only granted relief otkinsclaims where an inmate presents at least onedsase below 76°
The Fifth Circuit has denied relief when an inmhgs 1Q scores both under and ovet’ hd

when all his scores fall above ¥0.Even when an inmate has scored below 70, thi Eiftcuit

16 See Moore v. QuartermarB42 F. App’x 65, 68 (5th Cir. 2009) (finding sifjoantly subaverage
intellectual functioning with IQ scores ranging 66 to 76);Rivera v. Quarterman505 F.3d 349, 361 (5th Cir.
2007) (finding mental retardation with scores ag &s 66).

1 SeeHall v. Thaler 597 F.3d 746, 746-47 (5th Cir. 2010) (scores irandgrom 67 to 84):;Thomas V.
Quarterman 335 F. App'x 386, 388-89 (5th Cir. 2009) (thre® tests scoring 67, 75, and 7Rpsales v.
Quarterman 291 F. App'x 558, 561 (5th Cir. 2008) (a pktkinsscore of 82 and a poAtkinsscores of 61 and 73);
Moore v. Quarterman517 F.3d 781, 784 (5th Cir. 2008) (finding no nadmetardation with full-scale 1Q scores of
63, 68, 72, 76, and 76Morris v. QuartermanNo. 07-70012 (5th Cir. Apr. 17, 2008) (phkins score of 97 and
postAtkins scores of 53 and 64Rerkins v. Quarterman254 F. App’x 366, 369 (5th Cir. 2007) (scoresgiag
from 66 to 80);Taylor v. Quarterman498 F.3d 306, 307-08 (5th Cir. 2007) (pgrékinsscore of 75 and pogttkins
scores of 65 and 69)/oods v. Quartermar93 F.3d 580, 585-86 (5th Cir. 2007) (prddnsscores of 78 and 80
and postAtkinsscore of 68)Clark v. Quarterman457 F.3d 441, 445-46 (5th Cir. 2006) (pgrtdnsscore of 74 and
postAtkinsscores of 65 and 68).

18 SeePierce v. Thaler _ F.3d ___, 2010 WL 1532738, at *13 (5th CD1@) (WAIS-IIl score of 70);
Williams v. Quarterman293 F. App’x 298, 310-11 (5th Cir. 2008) (threiffetent IQ tests scoring a 70 or 71);
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has found no mental retardation if the circumstarateow that the inmate has exaggerated his
deficits!® In sum, “subaverage intellect . . . is typicabtablished by looking to IQ tests such as
the Wechsler Adult Intelligence Scale (WAIS) analding a score of 70 or below.Thomas v.
Quarterman 335 F. App’x 386, 388 (5th Cir. 2009). With tHackground in mind, the Court
finds that Blue has not shown any base score ¢aliithin the range eligible for a diagnosis of
mental retardation.
1. Blue’s evidence

Concerns about Blue’s possible intellectual diggifirst arose after thétkinsdecision.
Before that time, no mental health professional idedtified that he may be mentally retarded.
When Blue filed a successive state habeas apjplicatie did not support his claim with 1Q
testing. To show subaverage intelligence, Bludesx$ relied on (1) his poor academic
achievement in school; (2) unnotarized statements ffamily members suggesting that Blue
was not intelligent; and (3) a statement by Dr. darRatton who opined that the anecdotal
evidence could support #itkinsclaim. See Blug230 S.W.3d at 164-65. To that point, the only
evidence of Blue’'s IQ came from the trial transtrig\t his 2001 punishment trial the defense
called Dr. Windell Dickerson as a witness to rethat claim that Blue would be a future societal
danger. After performing “a few subtests in the'bét portion of the original WAIS test,” Dr.
Dickerson estimated that Blue had an 1Q of betw&®and 8F° Given that record, the Court of
Criminal Appeals found that Blue did not raise eesinold question about mental retardation:

“Even unchallenged by evidence from the State, ¢Bluproof, even if true, is insufficient

Eldridge v. Quarterman325 F. App’x 322, 325 (5th Cir. 2009) (scoresgiag from 72 to 112).

19 SeeMoreno v. Dretke 450 F3d 158, 165 (5th Cir. 2006) (pégkins score of 64 with substantial
testimony that it underestimated his abilities).
20 While the Texas Court of Criminal Appeals did n@ntion that information, Dr. Walter Quijano teistif

in Blue’s 1995 trial that he suffered from a modedaarning disability, but was not retarded.
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reasonably to convince us that no rational facdmaould fail to conclude he was mentally
retarded to a level of confidence by clear and ounng evidence.”Blue 230 S.W.3d at 166.

After Blue’s return to federal court, this Couribdrally authorized additional
development of hiftkins claim. (Docket Entry No. 19). As a result, Drilda Kessner, a
psychologist licensed to practice in Texas, hasmexad Blue on two occasions. In February
2008, Dr. Kessner administered the Wechsler Aduklligence Scale, Third Edition (“WAIS-
[1I") test to Blue. While “IQ tests differ in coaht and accuracy,Brisenqg 135 S.W.3d at 7
n.24, theAtkins court recognized the WAIS-III as “the standardnmsent in the United States
for assessing intellectual functioning[.]JAtking 536 U.S. at 308 n. See alsorhomas 335 F.
App’x at 391 (“[T]he WAIS-III [was] the current ‘dd standard’ for assessing intellectual
abilities.”). Blue achieved a Full Scale 1Q scofe’/6. He scored a 76 on the Verbal Scale and a
79 Performance Scale, which placed him in the 6tBth percentile. (Docket Entry No. 26,
Exhibit A).2* None of Blue’s WAIS-III test scores without adjugnt would support a diagnosis
of mental retardation.

A few months after Dr. Kessner’s initial testirmgnew version of the WAIS test — the
WAIS-IV — became available for use by the psychmalg profession. Dr. Kessner
recommended reevaluating Blue with the revisedunsént. This Court authorized the testing.
(Docket Entry No. 27). In November 2008, Dr. Kessadministered the new WAIS-IV. The

second round of testing resulted in Full Scale esaafr 77, with the following numbers on

A Dr. Kessner also administered three additiondingsnstruments. On the Wide Range Achievemeist Te

— Fourth Edition ("WRAT-4"), a “widely used instruant for measuring academic skills, Blue's scoredléct[ed]
very low academic functioning.” Dr. Kessner repdrtthat her administration of the Kauffman Fundiion
Academic Skills Test (“K-FAST") — a “relatively shp individually administered nationally normed reaee of
competence in reading and arithmetic as appliedaiy life” — resulted in scores “consistent withet scores
obtained on the WRAT-4 and the WAIS-IIl.” Her adnsiration of the Mini-Mental State Examination (M&E"),
“a brief standardized screening instrument intenttedample a limited number of cognitive functiéndid not
conclusively suggest cognitive impairment.
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subtests: Verbal Comprehension Index — 78, Periz@pReasoning Index — 86, Working
Memory Index — 80, and Processing Speed Index —Bd. Kessner reported the confidence
interval for this testing as between 72 and31.

Dr. Kessner had expected that Blue’s scoring enWHRAIS-IV would be lower than on
the WAIS-III. Instead, Blue scored one point high®r. Kessner cautioned that “[tlhe increase
in scores does not reflect improvement per sesddtie to the fact that the person has previously
taken the same or a similar test so that thereriskaof inflation in the score from the second
administration” due to the influence of “practidéeet.” (Docket Entry No. 31, Exhibit A at 4-
5)% Nonetheless, Dr. Kessner considers Blue to betatigrretarded, largely because she
estimated that his WAIS-IV score should have beenrad 73.

Blue also supports histkins claim with a declaration recently produced by Biephen
Greenspan. Dr. Greenspan did not examine Blueinstéad bases his conclusions “entirely on
[his] perusal of the various documents and regaitteady submitted to the Court] and on [his]
knowledge and expertise in the field of mentalngdgtion.” Dr. Greenspan opines that Blue’s 1Q
scores on the WAIS-IIl may serve as a predicatenfental retardation because of the “Flynn
Effect (the need to correct for IQ norm obsolesegricDr. Greenspan concurs that Dr. Kessner
formed a “plausible hypothesis” in suggesting Blate’'s WAIS-IV score underreported his true

Q. Even without adjusting Blue’s scores, Dr. Grgean advocates that Blue’'s WAIS-III score

= Dr. Kessner also performed other testing in Novenm#008. Dr. Kessner administered the Wide Range

Achievement Test — Fourth Edition, Green Form (WRHAT The WRAT-4 results for each subtest wereolews:
Word Reading - 77, Sentence Composition — 81, Bgel 67, Math Computation — 63, Reading Composit .
These scores, each having a broad confidencetleaieéxtended well-above 70, showed that Blue scioréhe first
to tenth percentile. Also, Dr. Kessner gave Bhe Kaufman Functional Academics Skills Test in wahie scored
69 and 70 on the subtests, placing him in the skqancentile of the population. Dr. Kessner opitieat these
scores were consistent with the WAIS-IV and WRATe4ults. Her testing of the Mini-Mental State Exaation
resulted in a 25/30, above the cut-off for sigrifit mental impairment.

s The record does not show that, aware of and fgdhia practice effect, Dr. Kessner asked to postfan

testing until lingering influence from the WAIS-Ihiad dissipated.
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of 76 and his WAIS-IV score of 77 “are sufficientiiose to the usual clinical ceiling of 75, that
one should not reach a conclusion that prong oreengamet, in such a high stakes context as a
death penalty case, on the basis of only 1 or gdi@ts.” (Docket Entry No. 53, Exhibit A§*
2. Respondent’s evidence

Respondent, in turn, has submitted an affidavitDioyJ. Randall Price, a psychologist
who reviewed trial testimony, Dr. Kessner's two @sgiogical examinations, and other
information but did not examine Blue personallyt. Price stated:

Based on my analysis of the results of the WAISaltd the WAIS-1V, it is my

opinion that Mr. Blue’s IQ consistently falls witthe range of borderline

intellectual functioning (IQ between 70 and 84) lwgpecific abilities ranging

from impaired to average. Individuals with mild m& retardation do not

evidence such variability in specific abilitiest i$ my opinion that Mr. Blue’s

intelligence test results are inconsistent withdmilental retardation.
Moreover, Dr. Price opined that Blue’s increaseonk 1Q point between the February and
November testing was not an example of practiceceffout merely a score falling within the
confidence interval for the first test. Dr. Priggines that adjusting Blue’s 1Q scores based only
on an examiner’'s subjective expectation violatemddrd psychological practices. (Docket
Entry No. 41, Affidavit of J. Randall Price, dat8dptember 14, 2009, at 7).

3. Analysis

Blue has not provided strong evidence supportiegfirst prong of theAtkins analysis.
Taken at face value, none of Blue’s 1Q scoresvidhin the potentially broad range that allows
for a finding of mental retardationWhen considered at their empirically purest, est tesults

placed Blue’s IQ in the range that would possiblgken him eligible for that diagnosis. As

previously noted, the Fifth Circuit has not granggklinsrelief when an inmate does not present

2 Dr. James R. Patton evaluated Blue for adaptifieitse but did not give any opinion about Blueéél of

intellectual functioning.
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a base 1Q score below 7(ee Eldridge 325 F. App’x at 325-26 (reviewing cases in which
Atkins relief was unavailable to inmates whose IQ scdeflsabove 70). Blue’s briefing,
nonetheless, relies on three theories to adjudthssore downward into the range qualifying for
a diagnosis of mental retardation: (1) the “Flyrife&” requires modification of his WAIS-III
score, rendering it a 72; (2) Dr. Kessner’s opinibat his true 1Q falls within the borderline
range which, if skewing his score downward throtigl standard error of measurement, may
allow for a diagnosis of mental retardation; angl [8. Greenspan’s personal opinion that
psychological principles should allow a diagnosfs nental retardation in a “high stakes
context” such as capital punishment. None of thEgeiments makes Blue eligible for relief
underAtkins

Blue argues that a psychological principle catlesl“Flynn Effect” requires modification
of his WAIS-III score in a way that would placeinta range eligible for a diagnosis of mental
retardation. “The Flynn Effect . . . posits thaver time, the 1Q scores of a population rise
without corresponding increases in intelligence #mas the test must be re-normalized over
time.” In re Mathis, 483 F.3d 395, 398 n.1 (5th Cir. 2007). The CairCriminal Appeals
refuses to apply the Flynn Effect Atkins cases. Blue 230 S.W.3d at 166 (“This Court has
never specifically addressed the scientific vajidit the Flynn Effect. Nor will we attempt to do
so now. Rather than try to extrapolate an accutéy applying an unexamined scientific
concept to an incomplete test score, we will simplyard the record as it comes to us as devoid
of any reliable 1Q score.”). This comports witletfederal jurisprudence stating that the Flynn
Effect “has not been accepted in [the Fifth] Citas scientifically valid[.]"Mathis, 443 F.3d at
433 n.1 (citingin re Salazar443 F.3d 430, 433 n.1 (5th Cir. 2006)). The Ceull not apply

the Flynn Effect to lower the results of Blue's #Qores. See Thomas335 F. App’x at 391
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(finding that a state court was reasonable in @siglon not to apply the Flynn Effect to 1Q
scores).

Blue also relies on Dr. Kessner’s opinion thatl@isshould actually fall within the range
eligible for a diagnosis of mental retardation. yét®logy apparently acknowledges that the
“practice effect” — improvement from recent familig with a testing instrument — may
artificially inflate test scores.See Hall v. Statel60 S.W.3d 24, 30 (Tex. Crim. App. 2004)
(“The ‘practice effect’ occurs where a subject'sokiedge of a previous 1Q test affects the
results of a test administered shortly thereafter.Dr. Price, however, disputes the practice
effect’s influence in this case on several grounBler instance, Dr. Price states that no research
yet recognizes a practice effect between admitistrs of the WAIS-III and the WAIS-IV.
Also, Dr. Price explains that the practice effealyoapplies when there is a short interval
between tests. The nine-month period here shoaNé Wispelled any lingering effect from the
first test. Finally, the one-point IQ differenceed not necessarily mean that the practice effect
improved his score, as the second score falls nvithe confidence interval for the WAIS-III
testing.

Even taking the practice effect into consideratiBlue original WAIS-IIl score did not
fall below 75, the cut-off for mental retardatioAssuming that Blue learned from his WAIS-III
test and thereby improved the intellectual measargnm his WAIS-1V test, Dr. Kessner has not
shown what established psychological principle oallow her to assume that his WAIS-III

score did not represent his “true 165.”

5 Even placing Blue’s IQ at 72 with the Flynn effer 73 with Dr. Kessner’s personal opinion, howeve

does not guarantee protection unéékins True, “sometimes a person whose 1Q has testedeall0 may be
diagnosed as mentally retarded[Brisenq 135 S.W.3d at 7 n. 24. Nevertheless, the Fiftou@ has not held that
a score falling within the confidence band of 70gl&rantees a diagnosis of mental retardati®ae Clark 457
F.3d at 446 (“The court was not required to fincdirklto be mentally retarded merely because the dod of
Clark’s confidence band was below 70, just as itlaot be required to find that Clark could be mxed on the
basis that the high end of this band fell aboveé)7Morris v. Dretke 413 F.3d 484, 497 (5th Cir. 2005) (finding
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Finally, Dr. Greenspan urges this to Court grastlthbeas writ because Blue’s scores are
close to that required for a diagnosis of retaagatiwhich should be enough in the capital
context. Dr. Greenspan lessens the credibility hef expert opinion when he dilutes
psychological principles because this is a deatfalpg case. Science operates independent from
the process of law. Blue’s IQ scores should guydilim for a diagnosis of mental retardation
based on objective factors, not an expert withgsstspective on capital punishment. Here, Dr.
Greenspan’s focus is not on Blue’s level of merdhllity, but on his punishment. Dr.
Greenspan’s advocacy for malleable psychologi@aldsirds depending on his personal view of
sentencing methods lessens his credibility.  Rtkins Court left to the States, not the
psychologists, the task of defining the class ¢érmders who should be exempt from execution.

Blue’s 1Q scores do not qualify him for a diagnosisnental retardation. As the Court
will discuss in the section that follows below, Blsi IQ scores that show low intelligence, but
not retardation, comport with a broader review isflde. While Blue shows some impairment
in his life skills, he has not shown that the &gyl is mental retardation, rather than a learning
disability, a lack of effort, substance abuse, ariaus other sources. Because Blue has not
produced an IQ score within the parameters seram@ precursor to a diagnosis of mental
retardation, and “all three elements [must] exaststablish mental retardation,” lskinsclaim
fails. Clark, 457 F.3d at 444, In the interests of justice, &aav, the Court will briefly address
the adaptive-deficits prong of tiAgkinsinquiry.

D. Adaptive Deficits

Even if Blue could prove that his 1Q fell withinghrange of scores allowing for mental

retardation, “clinical definitions of mental retattbn require not only subaverage intellectual

that there is “no binding authority that requiresl® test specifically, that is, entirely alone tla¢ core, or as any
singular threshold, to provide the basis for aifigcof mental retardation”).
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functioning, but also significant limitations in autive skills[.]” Atking 536 U.S. at 318. Blue
bases his argument for the existence of adaptifieitdeon the expert opinion of Dr. Patt6h.
When Blue filed his federal petition and subsediyestught successive state habeas relief, Dr.
Patton opined that a review of Blue’s life suppdytbut at that stage did not yet establish, the
existence of mental retardation. Dr. Patton exanhischool records and declarations made by
those who knew Blue when he was young. Based anréview, Dr. Patton found that what
Blue could not do suggested that he probably sedfdrom adaptive deficits. Dr. Patton,
however, opined that “[o]nly a full and thoroughsassment, however, [could] answer [the]
guestion” of whether Blue was mentally retardeSudcessive State Habeas Record] at 36-37.

The Court of Criminal Appeals looked scepticaltyDr. Patton’s opinion that Blue’s life
showed adaptive deficits:

[Blue] has attached statements from family membamsplder friend who grew
up around [Blue], and one of [his] former employer§hey provide sketchy,
anecdotal evidence and opinions to the effect[Blak], even from earliest times,
was gullible and susceptible to getting into treubt the instigation of others,
could barely read, could not follow any but the @liest instructions, could not
manage or even count money, could not fill outgpiplications on his own, was
capable of only the most menial jobs, which he mid hold for long, and was
generally incapable of planning ahead, thinkinghionself, or getting by day-to-
day without assistance. [Blue] does not includellts§rom any of the available
standardized scales for assessing adaptive deficits

Dr. Patton concludes that this anecdotal evidenoeldv“support a claim of

mental retardation.” Conceding once again that réhare other possible
explanations for these problems,” he asserts thantal retardation certainly
cannot be ruled out and indeed, is strongly suggdelsy this pattern of adaptive
deficits.” But, as we have noted, [Blue] has prastudittle to indicate that his

adaptive deficits, if any, are related to signifitg subaverage general intellectual
functioning.

% Dr. Patton focused on Blue’s adaptive abilitieséese, as he is not a psychologist or psychiatuist,

cannot diagnose mental retardation. “Although JaR&tton has authored a number of books and arfoteising
on mental retardation, he cannot, for purposesTdxas trial, diagnose someone as having mentaidaion.” In
re Hearn 376 F.3d 447, 468 (5th Cir. 2004). His inability provide a clinical diagnosis of mental retaiaiat
however, does not exclude his opinion as a layasignSee In re Hearnd18 F.3d 444, 446 (5th Cir. 2005).
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Dr. Patton (who nowhere in his declaration addie$B&ue’s] IQ score, or lack
thereof) concludes:

Viewed in isolation, none of these factors would digpositive;
taken as an overall pattern, mental retardationstiongly

suspected. Only a full and thorough assessmentevew can
answer that question.

However, without an 1Q score that is indicative sifnificant sub-average

intelligence, the only proof [Blue] has offeredhiss poor school performance,

which Patton admits could be the result of othetdiess. Without more compelling

proof, we cannot readily infer that [Blue’s] appar@edaptive deficits are related

to significant sub-average general intellectualcfioming. Such evidence, even

inasmuch as it may support a strong suspicion, nttesless falls short of evidence

that could reasonably support a firm belief or dotion that [Blue] is mentally

retarded. Even unchallenged by evidence from théeSiBlue’s] proof, even if

true, is insufficient reasonably to convince ud ti@arational factfinder would fail

to conclude he was mentally retarded to a levekaifidence by clear and

convincing evidence.
Blue 230 S.W.3d at 165-66 (footnotes omitted).

On federal review, Blue has amplified his evidenith a new affidavit from Dr. Patton.
Since the conclusion of state review, Dr. Pattort wigh Blue once but did not perform any
testing or administer any instrument that would soee his level of adaptive behavior. Instead,
Dr. Patton bases his augmented opinion that Bltfersurom adaptive deficits on his discussion
with Blue, interviews with seven people who knewu@lin his youth, and Blue’s school
records?’

From those interviews, Dr. Patton surmised thateBhad difficulty learning, was
perceived to be unintelligent, could not followeditions, and had problems reading. Blue could

not make change, had difficulty with math, and donbt measure things. Blue was a gullible

follower. He could not follow rules and was easilygered. Blue could not take care of himself;

2 Dr. Patton interviewed Blue’s mother, JoAnn Blirs brothers, Londell and George Blue; his friend

Oscar Davenport; a former employer, Wayne Blanfawd two former teachers, Hayward Peterson and Paul
Peterson.
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he had difficulty cooking, doing laundry, and rumgierrands. While Blue held jobs, they did
not require sophisticated skills but consisted hgadtphysical labor.

From the school records, Dr. Patton noted thaé Blttended special education classes in
the elementary grades and throughout his schooBige had significant difficulties meeting the
requirements of his classes. Blue had to repeagoe and was often socially promoted to the
next grade level. He failed many classes in migdieool and received low scores in others.
One test he took in middle school placed his fuumitig at the third grade level. Blue dropped
out of the eighth grade when he was sixteen yeddts Based on his review, Dr. Patton found
that “Blue demonstratesignificantlimitations in adaptive functioning prior to anflet age 18 .

.. in all three of the major areas of adaptiveawsdr: conceptual, social, and practical.” (Docket
Entry No. 31, Exhibit Cf®

Respondent’s expert Dr. Price disputes the evielshowing adaptive deficits. Dr. Price
reviewed significant record information, includingDCJ records, prison correspondence,
affidavits provided by former teachers, Blue’s pelistatements, trial transcripts, and other
material. (Docket Entry No. 42). Dr. Price fourtaat not all the information about Blue was
negative or pointed toward mental retardation. rdsponse to Dr. Patton’s observations, Dr.
Price observed that Blue “(1) was capable of ddiegter work than he did; (2) was not
considered to be mentally retarded when he washod; (3) did not take school seriously and
made little effort; and (4) was not in special emtian but was in reading classes for those
reading below grade level.” While engaged onlynenial jobs, Dr. Price opined that Blue was a

trustworthy and dependable employee. Dr. Pricegulaspecial emphasis on his review of 1733

8 Dr. Greenspan reviewed the same material and fixe’B response. He briefly mentions the adaptive

deficits prong, largely to show his disagreemerhwir. Price and to express the need for addititesting.
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pages of letters Blue wrote while on death fdwBased on his review, Dr. Price stated that
“insufficient evidence exists to support a conadasthat Mr. Blue hadgignificantlimitations in
adaptive abilitiegelatedto significantly subaverage intellectual functiog” While he showed
academic deficiencies, “the etiology of Mr. Bluelificulties in that area is unclear.” (Docket
Entry No. 41, Affidavit of J. Randall Price, dat®dptember 14, 2009).

While better developed than tAgkinsclaim he advanced in state court, Blue has iill n
made a convincing showing that he suffers fromigntly subaverage adaptive limitations.
Courts struggle withAtkins second prong because the adaptive behavior ieritare
“exceedingly subjective.” Rivera v. Quarterman505 F.3d 349, 363 (5th Cir. 2007) (quoting
Brisenqg 135 S.W.3d at 8gee also Ex parte Chest&007 WL 602607, at *3 (Tex. Crim. App.
2007) (“[T]he second factor-adaptive functioning..due to its inherently subjective nature, is
consistently the most problematic issue for facdiirs to resolve when dealing with these types
of claims.”)3® Nevertheless, federal cases indicate that thptizédimitations inquiry requires

an expansive look at an inmate’s full range ofiabd and deficits. Expert witnesses provide the

2 Dr. Price specifically noted:

Compared to the other cases | have reviewed, themioous nature of these letters suggests that
Mr. Blue is a very prolific writer. The extent bElp he has received from other inmates is not
known, but it is unlikely that Mr. Blue was abler@ceive[] significant help on this many letters.
Many of the letters reveal his opinions about laise; his death sentence, and his understanding of
the nature of his appeal on the basiatkins

%0 One judge on the Court of Criminal Appeals haseoled:

As school children we were taught that King Solomaighed all of the evidence before him and
made a reasoned decision; Nero divined merit ohianvand just pointed his thumb up or down. |
fear that, undeAtkinsand the subjective legal definition of the “adagtdeficits” prong of mental
retardation, we are moving farther from King Solenamd closer to Nero.... | fear there is no such
bright line. There is, on the contrary, broad agreet among mental health experts that
determining whether a person suffers from the pe level of “adaptive deficits” that qualifies
for a mental retardation diagnosis is highly sutiyecand largely a matter of individual judgment.

Ex parte Rodriguez164 S.W.3d 400, 406 (Tex.Crim.App.2005) (Cochrarconcurring).
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most assistance in this analysis when they ad@mmstive deficits without ignoring competent
life skills. Specifically, the Fifth Circuit ha®@ind theAtkinsinquiry should not be so narrow to
ignore that which an inmate can do, even if thecpsiogical profession approaches the issue
differently. SeeWilliams 293 F. App’x at 314Clark, 457 F.3d at 44 AJnited States v. Webster
421 F.3d 308, 313 n. 15 (5th Cir. 2005). The “extiegly subjective” Atkins question is not
myopic and must take into account the whole ofraividual’s capabilities.

No expert has evaluated Blue’s life skills withrmed scientific instruments based on
objective principles. Instead, Bluefgkinsclaim depends on interpreting various recordsh suc
as school transcripts, and evaluating lay opiniohbow he functions in society. As in state
court, Blue relies on “sketchy, anecdotal evidewao® opinions,” which cherry-pick some
deficiencies in life skills without presenting angprehensive view of his abilitiesBlue, 230
S.W.3d at 165. Dr. Patton looked at the seleatedients in Blue’s life and, without providing
any reconciliation for conflicting information, ubehat narrow view to find adaptive deficits.
Dr. Patton considered, for instance, problems wBlue’'s employment history without
considering how dependable and trustworthy he wgasnaemployee. Dr. Patton took at face
value the accounts that Blue cannot read or wiite@petently, but paid no attention to his
voluminous letters from prison that suggested otlsr. He assumed that poor school
performance flowed from mental retardation witheearching for another reason for scholastic
underachievement. Other factors such as early @udstance abuse, a lack of motivation, and
bad behavior could have been the source of theriathat Dr. Patton indentified as adaptive

deficits.
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Dr. Patton’s opinion insufficiently accounts fdret whole of Blue's lif¢! Blue has
shown some impairment in his ability to adapt te torld around him. But, as noted by the
only teacher to remember Blue specifically, he “wapable of doing better than he had done.”
She recalled that he “simply did not take schodbsesly and made little effort.” She explained:
“l did not consider [Blue] to be mentally deficieahd | did not suspect him to be retarded.”
(Docket Entry No. 42, Ex. E1-Schrodeder.pdf).

Constant underachievement seemed to be a comneametim Blue’s life, though not
conclusively attributable to retardation. In castrto the opinion of those who knew Blue in his
formative years, the record which has developecesis incarceration suggests that he does not
suffer any intractable mental deficiency. Blue\wnowords discount any finding of mental
retardation. The record contains several oppdramio evaluate Blue’s ability to communicate,
reason, and engage in logical thinking. The polre@scribed his interview after the murder.
Blue’s statements demonstrate that he followedjthestioning, understood the circumstances he
faced, and provided relevant answers. Blue’srtesty in the punishment phase of his first trial
does not hint at any mental deficiency.

Blue has been a prolific writer while incarceratetlis letters reveal that, while not
highly educated or intelligent, he can communicatdequately. His letters follow the
rudimentary rules of grammar, spelling, and serdgestcucture. Typographical errors fill his
writings, but do not disturb a logical flow of thghts. Blue’s writings do not facially manifest

serious intellectual impairment, and do not rexaalnability to function in the world about him,

3 Another judge in this District has found that theer-inclusive nature of Dr. Patton’s testimony less

his credibility as a witnessMorris v. Dretke 4:03-cv-2186, Doc. Entry No. (S.D. Tex.) (“Asaleus advocates of
the mentally retarded, the court understands thesire to define that category broadly and protecse possibly
borderline individuals whom the law may otherwigg find mentally retardedSee Briseno135 S.W.3d at 6. Yet
focusing the mental retardation inquiry on selextimformation may insert subjectivity and a degmfe

capriciousness into the capital punishment processDr. Patton’s inflexibility in light of thetsong evidence that
Morris successfully adapted to the world around hiade [his] testimony not credible.”).
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but exhibit a reasoning ability much higher thanuldobe expected of one having mental
retardation.

With most relevance to the issues before the Cdite fully understands the legal
issues he faces and the consequences of being foentilly retarded. As he described in one
letter: “Now you ask about the ‘Atkins claim.” Wehis claim means if the judges rules in my
favor and | have all the test’'s come out in my favo. they will have to throw out my death
sentence and give me a “Life Sentence.” Ok. Buttiuely not guilty of a Capital Crime in the
first place[.]” (Docket Entry No. 42, Exhibit A0 TDCJ_Mail_1369.pdf, letter dated May 21,
2008). After taking his initial 1Q test, he womlieabout the results: “I took an IQ test on
February 11th. And its been a month and 3 weells2aslays since I've taken this test and I've
yet to hear anything from my Lawyer’s about howohd on the test[.]” (Docket Entry No. 42,
Exhibit AO7 — TDCJ_Mail_0873.pdf, letter dated Ap8, 2008). While waiting for his 1Q
scores, he asked one individual to renew a sulignripp a newspaper because: “it's a truely big
help to me[.] it helps me keep up with what’'s goorgin those courtrooms in Bryan, Tx. And if
something comes up about my case, | can read #dost hand ok. | don’'t know the score yet
because my attorney’s haven't talk to me sinceoktine test in (February 11th.) So | have no
idea whatsoever what’s going on at this time okit & soon as | hear something, | will share it
with all you all ok.” (Docket Entry No. 42, ExhtbA10— TDCJ_Mail_1369.pdf, letter dated
April 9, 2008). Blue’s understanding of his legauation and the implications of hitkins
claim strongly discounts mental retardatfon.

Without a full review of Blue’s weaknesses andessgths, Dr. Patton’s finding of

adaptive deficits does not credibly support Atkinsclaim. Blue operated with competency in

3 Also, TDCJ library logs show Blue often checkimgt reading material that would require a sophastid

level of comprehension. (Docket Entry No. 42, BxhiB10, B11).
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the free world. He has not shown any difficultyapting to prison life. Blue has not reconciled
his voluminous letters, whose content calls integjion Dr. Patton’s findings, with his claims of
mental retardation. Blue has not explained how dtrengths are consistent with mental
retardation. In short, a broad review of the rdcevidence does not make Blue’s claim of
adaptive deficits believable. Blue has not madeoavinicing showing that he suffers from
significant adaptive deficits that would serve geedicate for mental retardation.

E. Onset Before AgE8

For the same reasons that Blue has not shownhthdalls within Atkins protection
against execution, he has not established the ohsgntal retardation before age 18.

F. Conclusion of Blue'atkins Claim

Atkins prevents the execution of inmates with mentalrdaizon, though the Supreme
Court left the exact parameters of that exemptamtlie States to define. After a preliminary
review of Blue’s life and aptitudes, the Court ofriinal Appeals found that hitkinsclaim did
not warrant further inquiry. While Blue proved the was of low intelligence, he did not make
a compelling case that he was mentally retarde@mdditional psychological principles. Even
in light of the more-nuanced record developed ateffal review, Blue has not shown that he
falls within the class of offendesstkinsmeant to protect. Most important, Blue does rasteha
low enough 1Q to qualify for a diagnosis of mentatardation. Yet his life also does not
manifest the characteristics thatkins identified as making mentally retarded offendesssl
culpable:

Because of [mentally retarded offenders’] impairtsen . by definition they have

diminished capacities to understand and processniation, to communicate, to

abstract from mistakes and learn from experier@engage in logical reasoning,

to control impulses, and to understand the reastioh others. There is no

evidence that they are more likely to engage imicral conduct than others, but
there is abundant evidence that they often actmpuise rather than pursuant to a
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premeditated plan, and that in group settings they followers rather than
leaders.

Atking 536 U.S. at 318 (footnote omitted). Blue’s lifedicates that he can learn from
experience, communicate effectively, generally segp his impulses, and adapt successively to
the world around him. His crime was premeditated eontemplated as he walked several miles
before assaulting the victim. Blue’s intellectaald adaptive functioning, while unquestionably
low, does not bear the characteristics that woeldder his sentence a cruel and unusual
punishment. Thetkins decision does not prevent Texas from carryingisubtherwise-valid
judgment against him. The Court, therefore, walhy Blue’sAtkinsclaim.

Il. Texas’ Mitigation Special Issue (claims two, ta, and thirteen)

Blue raises three challenges to Texas’ statutoaypmar of placing mitigating evidence
before a capital jury. After the punishment juoyihd Blue to be a future societal danger under
the first special issue,EK. CODE. CRIM PRo. art. 37.071 82(e)(1) required the jury to answer th
following question:

Taking into consideration all of the evidence, utlthg the circumstances of the

offense, the defendant’'s character and backgroand, the personal moral

culpability of the defendant, do you find that #nds a sufficient mitigating
circumstance or circumstances to warrant that #esea of life imprisonment

rather than a death sentence be imposed?

Clerk’'s Record at 797. Following Texas laseeTex. CoDE. CRIM PrRo. art. 37.071 82(f)(4), the
trial court charged the jury: “You are instructdthtt the term ‘mitigating evidence,” as used
herein, means evidence that a juror might regardreaiicing the defendant’snoral
blameworthiness Clerk’'s Record at 797 (emphasis added). Tl tourt, however, also
specified that the jury should “consider all evidersubmitted to you during the whole trial as to

defendant’s background or character or the circant&s of the offense that militates for or

mitigates against the imposition of the death pgrialClerk’s Record at 795.
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Blue’s arguments attack Texas’ mitigation speeale along two paths. First, Blue
argues that the supplemental definition of “mitiggtevidence” as that which “reduc[es] the
defendant’s moral blameworthiness” unconstitutininits the jury’s consideration of several
factors that could make him less culpable (claine)tw Second, Blue relies on several legal
theories, but placing particular emphasis on thespoudence flowing fromApprendi v. New
Jersey 530 U.S. 466 (2000) anding v. Arizona536 U.S. 584 (2002), to argue that Texas
violates the Constitution by not allocating a burdg proof for the mitigation special issue.
Blue argues that the prosecution should confirmatheence of mitigating circumstances beyond
a reasonable doubt. (claims ten and thirteen).

Relying on numerous cases rejecting identical ments, the Court of Criminal Appeals
summarily denied Blue’s claims on direct reviewnfreiis second punishment hearinglue v.
State 125 S.W.3d 491, 505 (Tex. Crim. App 2003). Bhas not shown that the state court
decision was contrary to, or an unreasonable agipic of, federal law.

Blue first argues that Texas’ mitigation specsaliue does not take in all the evidence that
may militate against a death sentence. Partigul8iue fears that the Texas statute precludes
the jury from considering factors, such as a lackiadence while incarcerated, low intelligence,
and good work history, which do not necessarily ctbouon a defendant's “moral
blameworthiness.” The Fifth Circuit has repeateftiynd that Texas’ statutory definition for
mitigating evidence broadly passes constitutionakter. See Robles v. ThaleB44 F. App’X
60, 63-64 (5th Cir. 2009 antu v. QuatermarB41 F. App’x 55, 60-61 (5th Cir. 200Rpach v.
Quarterman 220 F. App’x 270, 277 (5th Cir. 2000ackson v. Dretkel81 F. App’x 400, 413-
14 (5th Cir. 2006)0'Brien v. Dretke 156 F. App’'x 724, 735-36 (5th Cir. 200Beazley v.

Johnson 242 F.3d 248, 260 (5th Cir. 2001). The FifthdQit has held that Texas’ current
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special issue for mitigating evidence “encompasgdsially any mitigating evidence.””Roach
220 F. App’x at 277 (quotinBeazley 242 F.3d at 260kee also Jacksprd81 F. App’x at 412;
O’'Brien, 156 F. App’x at 735. In rejecting similar claitee Fifth Circuit has held thagll
mitigating evidence can be given effect” understegutory definition.Beazley 242 F.3d at 260.

No clearly established Supreme Court precedeitd tlaé Texas statute into question.
“Far from rejecting the current scheme regardingigation, . . . the Supreme Court [has]
implicitly endorsed it.” Oliver v. Quarterman254 F. App’x 381, 387 (5th Cir. 2007) (citing
Penry v. Johnsgn532 U.S. 782 (2001)). The Supreme Court hagedale new statute “[a]
clearly drafted catchall instruction on mitigatiagidence” and a model of “brevity and clarity.”
Penry, 532 U.S. at 802. Elsewhere, the Supreme Coselfithas used the term “moral
blameworthiness” to describe that which a jury cd&rs in effectuating the mitigation inquiry.
See Schriro v. Landrigarb50 U.S. 465, 499 (20073outh Carolina v. Gathergl90 U.S. 805,
818 (1984). Specifically, the Supreme Court hasdubat phrase to describe how a jury gives
effect to good character evidence that is not tiyerelevant” to a crime.Gathers 490 U.S. at
818. Supreme Court case law does not suggestTéxais’ current vehicle for the consideration
of mitigating evidence is impermissibly narrow.

Even if some deficiency existed in the statutomjigation special issue, Blue has not
shown error in this case. Here, the trial couppdemented the “moral blameworthiness”
language with an instruction that told the juryldok at all Blue’s evidence for its mitigating
quality. Because the jury had before it instrutsidhat allowed for a broad review of Blue’s
evidence, the Court will deny Blue’s second grotordelief.

Blue’s tenth and thirteenth claims assert that phesecution must prove beyond a

reasonable doubt that no mitigating circumstanassfy a life sentence. Here, the State proved
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the elements of a capital-murder charge beyond asorable doubt in the original
guilt/innocence phase. The trial court’s instroef also informed the jury that the State had the
responsibility of proving future dangerousness Inelya reasonable doubt. Texas law does not
explicitly specify which party bears the burdenpwbof on the mitigation special issue&ee
Blug, 125 S.W.3d at 501. “No burden of proof exists éither the state or the defendant to
disprove or prove the mitigating evidence. Thuachejuror individually and subjectively
determines what evidence, if any, is sufficientmaigate against the imposition of the death
penalty.” Woods v. CockrelB07 F.3d 353, 359 (5th Cir. 2002) (citation oedit Nevertheless,
the mitigation special issunplicitly, and logically, allocates a burden to the defehdan
producemitigating evidence and to convince the jury ef significance. SeeLawton v. State
913 S.W.2d 542, 557 (Tex. Crim. App. 1995) (“[T]barden is implicitly placed upon [the
defendant] to produce and persuade the jury thatirtistances exist which mitigate against the
imposition of death in his case.”). Any burden litigly transferred to the defense by the second
special issue logically corresponds to trial coliasgixth Amendment obligation to investigate
and prepare mitigating evidence.

The Fifth Circuit has repeatedly found that then§dution does not force the
prosecution to disprove mitigating circumstanc&ee Paredes v. Quarterman/4 F.3d 281,
292 (5th Cir. 2009)Varga v. Quarterman321 F. App’x 390, 398 (5th Cir. 200Berkley v.
Quarterman 310 F. App’x 665, 673 (5th Cir. 2009cheanette v. Quarterma#82 F.3d 815,
828-29 (5th Cir.2007)Qliver v. Quarterman254 F. App’x 381, 385 (5th Cir. 2007Artiz v.
Quarterman 504 F.3d 492, 504-05 (5th Cir. 200@ranados v. Quartermar55 F.3d 529 (5th
Cir. 2006);Martinez v. Dretke173 F. App’x 347, 354 (5th Cir. 2006Rowell v. Dretke 398

F.3d 370, 378 (5th Cir. 2009)pwis v. Cockre]l58 F. App’x 596 (5th Cir. 2003NIcWilliams v.
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Cockrell 74 F. App’x 345, 349-50 (5th Cir. 2003). Requgithe prosecution to disprove
mitigating evidence “ignores the distinction theipfeme] Court has often recognized between
facts in aggravation of punishment and facts ingaiton.” Apprendj 530 U.S. at 490 (citations
omitted). Supreme Court authority anticipates that

[s]o long as a State’s method of allocating thedbns of proof does not lessen

the State’s burden to prove every element of tfensé charged, or in this case to

prove the existence of aggravating circumstancedefandant’s constitutional

rights are not violated by placing on him the burda proving mitigating

circumstances sufficiently substantial to call lmiency.
Walton v. Arizona497 U.S. 639, 650 (1990). Supreme Court predediees not contain “any
hint” that the prosecution must disprove mitigatengdence.Id. at 688. Accordingly, the Fifth
Circuit has held that “no Supreme Court or FifthraQit authority requires” the “absurd
circumstance of requiring prosecutors to provedleence of mitigating circumstances beyond a
reasonable doubtRowell 398 F.3d at 377-78. This Court could not ruleeotvise except by
creating a new rule of constitutional law.

The Court denies Blue’s second, tenth, and thitteelaims.
lll.  Actual Innocence (claims three and eight)

Blue argues that he is actually innocent of hipiteh conviction and death sentence.
Blue contends that he was not guilty of burglahyst removing the precursor that made his a
capital crime. Blue marshals evidence and argunyamnarily relating to the credibility of
eyewitness Larence Williams but also relying on interpretation of other trial evidence, to
undercut the validity of his capital convictionclgim three) Moreover, Blue argues that his
good behavior while incarcerated since 2001 ineddid the jury’s finding that he would be a

future societal danger, making him actually inndcefeclaim eight) Federal habeas relief is not

available for Blue's actual-innocence claims.
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A person who stands trial enjoys a presumptiomobcence, and the State must prove
his guilt beyond a reasonable doubt. “Societysugces have been concentrated at [a criminal
trial] in order to decide, within the limits of ham fallibility, the question of guilt or innocence
of one of its citizens.” Wainwright v. Sykes433 U.S. 72, 90 (1977%ee also McFarland v.
Scotf 512 U.S. 849, 859 (1994) (stating that a “crirhitreal is the ‘main event’ at which a
defendant’s rights are to be determined”). Buirffe a defendant has been afforded a fair trial
and convicted of the offense for which he was chdyrgthe presumption of innocence
disappears.”Herrera v. Colling 506 U.S. 390, 399 (1993). Thus, by the timeranate invokes
federal habeas jurisdiction he “comes before thgels court with a strong — and in the vast
majority of the cases conclusive — presumption wft.§§ Schlup v. Delp513 U.S. 298, 326
(1995); see also Herrerab06 U.S. at 399-400 (stating that a petitionaye'sl not come before
the Court as one who is ‘innocent,” but, on thet@any, as one who has been convicted by due
process of law”)Bosley v. Cain409 F.3d 657, 664 (5th Cir. 2005) (“[T]here is presumption
of innocence at a habeas proceeding.”).

Accordingly, the Supreme Court has not acceptddahannocence as a cognizable
ground for habeas corpus relief. Hierrera, the Supreme Court stated that “[c]laims of actual
innocence based on newly discovered evidence hawar bbeen held to state a ground for federal
habeas relief absent an independent constitutioioédtion occurring in the underlying state
criminal proceeding.” 506 U.S. at 400. Similaily,Schlup the Supreme Court reiterated that a
petitioner’s “claim of innocence does not by itsetbvide a basis for relief.” 513 U.S. at 315.
Following that reasoning, the Fifth Circuit has eafedly and unequivocally held that the
Constitution does not endorse an independent artnatence ground for reliefSee Foster v.

Quarterman 466 F.3d 359, 367 (5th Cir. 200&raves v. Cockrell351 F.3d 143, 151 (5th Cir.
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2003); Dowthitt v. Johnson230 F.3d 733, 741 (5th Cir. 200@yraham v. Johnsqnl68 F.3d
762, 788 (5th Cir. 1999)Robison v. Johnsorl51 F.3d 256, 267 (5th Cir. 1998)ucas v.
Johnson 132 F.3d 1069, 1074-75 (5th Cir. 1998).

Notwithstanding Blue’s protestations of innocenf§ederal courts are not forums in
which to relitigate state trials.Barefoot 463 U.S. at 887. The Court would note, howetret
Blue does not present a compelling case that haniscent. Granted, the factual scenario
providing the precursor for a capital convictionsaamnarrow one: Blue’s act in forcing his way
into the victim’s apartment provided the basis ttoe burglary conviction. Blue argues that a
comparison between Mr. Williams’ testimony in 198id that in 2001 shows that he was
untruthful in describing the events that transpireBlue points to minor differences in his
testimony to allege that Mr. Williams lied when kaid that Blue broke into the apartment.
Whatever inconsistencies may exist between Mr. i@ils’ accounts, he has never retreated
from his testimony that Blue pushed the door opeks the state habeas court found, “the 1995
testimony does not materially differ from his 20t&Estimony, with respect to [Blue’s] non-
consensual entry to [the victim’s] apartment.” &et State Habeas Record at 528. Also, the
state habeas court found that “[Mr.] Williams’ 20@dstimony does not recant his 1995
testimony, but continues to allege that [Blue] esdethe apartment without the [victim’s]
consent.” Second State Habeas Record at 495. lu&sHas not shown that testimony was false,
nor otherwise proven that he was not responsibiettfe victim’s death, he has not made a
persuasive case for actual innocence from his ctioni

Likewise, Blue cannot show actual innocence ofd@ath sentence. The jury had a full
opportunity to consider whether he would pose ar&utocietal threat and whether mitigating

circumstances favored a life sentence. The faadt hle has apparently not subsequently been
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violent does not invalidate the jury’s punishmeiage verdict, particularly since the rigid
structure and heightened security of death rowtdirhis ability to commit violent acts. As Blue
has shown neither a legal nor factual basis foreaalrelief, the Court will summarily deny
Blue’s actual-innocence claims.

IV.  Residual Doubt (claims four, nine, and nineteen

Blue complains the jury that considered his pumisht should have been able to
reconsider the validity of his underlying capitadnegiction. As previously discussed, the
indictment charged Blue with “intentionally and kwiagly entering the habitation without the
effective consent of [the victim].” Clerk’'s Recoal 1. On his initial direct appeal, the Court of
Criminal Appeals rejected Blue’'s complaint that thedence insufficiently showed that he had
committed a burglary by forcing the apartment dopen. Blue No. 72, 106 at *1-5. At that
point, Blue’s conviction became final.

Nonetheless, Blue attempted to cast doubt on dwwiction during the retrial of his
punishment. Blue’s attorneys returned to the efpatused by his original trial attorneys by
trying to prove that he did not commit a burglamis the centerpiece of that theory, Blue’s
attorneys undermined Mr. Williams’ credibility byojmting out that: he had lied about what
clothes he had been wearing and about his drugviitsehe victim, Tr. 2 Vol. 7 at 57, 101-03;
he had not been clear in his initial police statentleat Blue had opened the door, Tr. 2 Vol. 7 at
59 at 61; and he possibly could not have seen doewdy from where he was standing, Tr. 2
Vol. 7 at 103-04. Trial counsel argued that they jshould reevaluate whether Blue actually

committed a burglary.
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Blue asserts that the structure of the secondspoment hearing short-circuited his
attorneys’ efforts. The opening paragraph of thg gharge stated that Blue had been convicted
of burglary:

The defendant, Carl Henry Blue, is guilty of théeoke of capital murder in that

on/or about August 19, 1994, in Brazos County, $exaarl Henry Blue did then

and there intentionally cause the death of an iddal, Carmen Richards

Sanders, by pouring gasoline on her and settingohefire, and the said Carl

Henry Blue was then and there in the course of citimg the offense of

Burglary of a habitation by intentionally and knowgly entering the habitation

without the effective consent of Carmen Richardsdsss, the owner thereof, and

committing the aggravated assault of Larence Wiilfia
Tr. 2 Vo. 11 at 97. Trial counsel argued that timistruction conflicted with the mitigation
special issue which required the jury to evaludiis personal culpability, that's a circumstance
of the crime[.]” Tr. 2 Vol. 11 at 39. Trial cousiscomplained that the instruction “sets up an
ambiguity of — a law-abiding, intelligent juror diag this entire charge will not know what he
can do with this evidence about — that has to detldr [Blue] had consent to enter that
apartment. Must he disregard it? Or can he thkato effect[?]” Tr. 2 Vol. 11 at 39. In
essence, trial counsel argued that “[tjhere needie tsomething that says that if they have some
reason to doubt . . . that [Blue] was actually tyudf capital murder that they can take it into
account in considering his punishment, and we duave that.” Tr. 2 Vol. 11 at 54.

The trial court rejected Blue’s attempt to usadweal doubt to mitigate his sentence:

The law favors finality in judgments. And | trusiat . . . the issue as to whether

he was guilty was fully and amply and ably litigaten the first appeal. And so . .

. for me to accept your position on that would ata#ly be to say, “Well, in spite

of all the litigation that took place — all the afipte litigation that took place

wherein court have held and concluded that theres wa error in the

guilt/innocence phase, we're going to give a newy pusecond crack at it,” and
basically say, “Well, if y'all disagree with therdt jury and all those courts of

appeals and still think there’s a reasonable dthéye, then you can take that into
account.”
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Tr. 2 Vol. 11 at 55. Trial counsel’s closing argemh, nonetheless, encouraged the jury to take
Mr. Williams’ credibility into account as they aneved the special issue questions.

Blue’s fourth, ninth, and nineteenth claims asdbdt various constitutional theories
allow a sentencing jury to reconsider a defendagtigt. Specifically, Blue’s fourth claim
argues that the jurors could not consider the mtitig effects of residual doubt because the
judge “listed, as indisputable truth, all the gogtitioner was supposed to have committed, and
instructed the sentencing jury that petitioner wetually guilty of the capital murder.” (Docket
Entry No. 12 at 27). Blue’s ninth claim allegesttiihe trial court erred in not telling the
sentencing jury that it could evaluate two fact6ig:the crime [was] not committed the way that
the State alleged, and 2) other causes contriliatdte death of the victim.” (Docket Entry No.
12 at 54). In his nineteenth claim, Blue alledest theApprendiRing jurisprudence allows a
sentencing jury to revisit the facts underlyingoaiction

Each of these claims finds common ground in Bldleé&ory that residual doubt about a
defendant’s guilt should mitigate a capital senéencThe Constitution condemns a capital
sentencing “process that accords no significancel&vant facets of the character and record of
the individual offender or the circumstances of plagticular offense [when] fixing the ultimate
punishment of death[.]” Woodson v. North Carolina428 U.S. 280, 304 (1976) (plurality
opinion); see Lockett v. Ohjo438 U.S. 586, 604 (1978) (“[T]he Eighth and Feartth
Amendments require that the sentencer, in allteirarest kind of capital case, not be precluded
from considering, as a mitigating factor, any aspé@ defendant’s character or record and any
of the circumstances of the offense that the defehdroffers as a basis for a sentence less than

death[.]). The Supreme Court, however, has ndaigiated residual doubt as a form of

% Blue’s claims briefly mention that his secondtsecing jury could not reevaluate whether additica

intervening medical issue contributed to or caubedvictim’s death. He has not adequately devaldpat claim
for judicial consideration.
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mitigating evidence. The Supreme Court has “néedd that capital defendants have an Eighth
Amendment right to present ‘residual doubt’ eviderat sentencing[.]” Abdul-Kabir v.
Quarterman 550 U.S. 233, 251 (20073ee alsoFranklin v. Lynaugh487 U.S. 164, 173 n.6
(1988) (finding it “quite doubtful” that a right tpresent residual doubt exist$jplland v.
Anderson 583 F.3d 267, 283 (5th Cir. 2009) (“[T]he Supref@eurt has not recognized a
constitutional right to argue ‘residual doubt’ ahgencing.”);United States v. Jackspb49 F.3d
963, 981 (2008) (finding that a criminal defendaas no right to a residual doubt instruction at a
sentencing hearingf? Two primary reasons underlie the Supreme Couefssal to find a
constitutional right to present sentencing evidemderesidual doubt. First, “sentencing
traditionally concerniow, not whether a defendant committed the crim&tegon v. Guzek
546 U.S. 517, 526 (2006). Accordingly, residualulloinserts irrelevant details into the
proceedings:Whether nothow, he did so.”Id. at 526. Second, “the parties previously litigate
the issue to which the evidence is relevant -- iaethe defendant committed the basic crime.
The evidence thereby attacks a previously detemnimatter in a proceeding at which, in
principle, that matter is not at issue. The lawidgfly discourages collateral attacks of this Kind.
Id. (citing Allen v. McCurry 449 U.S. 90, 94 (1980)). The Supreme Court basgnized that
allowing a jury to condition its sentencing decrsion residual doubt is “arguably inconsistent
with the common practice of allowing penalty-onhals on remand of cases where a death
sentence -- but not the underlying conviction stisick down on appeal.Franklin, 487 U.S. at

173, n. 6;see alsoHolland, 583 F.3d at 283. Given the finality of his cation, the

34 Blue presents an affidavit from a juror who deldted in his second punishment hearing. The juror

expresses some doubt about whether Blue’'s actiomsuated to a burglary. The juror laments that jimy
instructions prevented her from giving any effecther doubts. The state habeas court found that R. EVID.
606(b) prevented any inquiry into jury deliberasonSecond State Habeas Record at 528. ConcolpjtéRule
606(b) of the Federal Rules of Evidence prohildies tise of such evidence to determine the effectpantycular
thing might have had on the outcome of a verdittilegas v. Quartermar274 F. App’x 378, 383 (2008).
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Constitution no longer required the jury to presumra innocent of capital murder, only of a
death sentence.

Blue had already unsuccessfully challenged hisviction on appellate and collateral
review. Blue’s second punishment hearing was nadti@al of his guilt. A jury had already
found him guilty of capital murder beyond a reassealoubt, and state and federal courts had
upheld that determination. Renewed opportunitiegvalidate Blue’s conviction would have
amounted to another collateral attack on an alreltyded issue. The time for challenging the
integrity of the conviction had long passed wheneBlaced a second jury that would consider
his sentenc& Because “neither the Supreme Court nor the Riftftuit has held that a
defendant is entitled” to present evidence of nesidioubt,United States v. Jackspf49 F.3d
963, 981-82 (5th Cir. 2008), the trial court’'s mstions affirming the validity of his capital-
murder conviction did not violate his constitutibmgghts. The Court denies Blue’s fourth,
ninth, and nineteenth claimSee28 U.S.C. § 2254(d)(1).

V. False Testimony (claim five)

Blue’s fifth claim accuses the prosecution of magfully presenting false testimony
against him. Mr. Williams changed some of hisiteshy between the first trial and the retrial
of his guilt. The prosecution’s direct questioning the retrial candidly showed that Mr.

Williams previously lied about some details, sushtlze fact that he was only wearing a towel

® Even then, Blue made his residual-doubt argumefudrb the jury. “[N]ot only was [Blue] permitted t

make the argument; he made the argument he wan&de 125 S.W.3d at 503. The Court of Criminal Appeals
found that, even if the trial court had given theyjBlue’'s requested instruction, it would not hakenged the
outcome:

after making a common-sense evaluation of the deqmarticularly the overwhelming evidence
that [Blue] did not have the victim’'s consent tdegrher apartment, we cannot say that there is a
reasonable likelihood that the trial court's fagltio submit [Blue’s] requested instructions, codple
with the instructions actually submitted by thealtrcourt, prevented the jury from considering
constitutionally relevant mitigating evidence.

Id. at 503.
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when Blue entered the apartment. Mr. Williamsifiest that he lied to hide the fact that he had

a sexual relationship with the victim. He said: “.the lady | was with at the time, we had been
together about 12 years. | didn’t want her to kribat | was messing around with another lady.”

Tr. Vol. 7 at 11. Blue also assumes other witneséso lied when saying that he no longer had a
romantic relationship with the victim. Blue allesg¢hat the prosecution knew about, and

encouraged, witnesses to present false testimony.

“The Fourteenth Amendment cannot tolerate a stameinal conviction obtained by the
knowing use of false evidenceMiller v. Pate 386 U.S. 1, 7 (1967). The Supreme Court has
“made clear that deliberate deception of a coud janors by the presentation of known false
evidence is incompatible with ‘rudimentary demaodfigustice.” Giglio v. United States405
U.S. 150, 153 (1972) (quotingooney v. Holohan294 U.S. 103, 112 (1935)). “To obtain relief
on his claim that the state knowingly introducelddaestimony, [the petitioner] bears the burden
of establishing that the evidence was false, thatfaélse testimony was material, and that the
prosecution offered the testimony knowing it tofalse.” Chambers v. Johnsp218 F.3d 360,
363 (5th Cir. 2000)see also Boyle v. Johns@8 F.3d 180, 186 (5th Cir. 1996).

Mr. Williams was unquestionably dishonest abouheanatters during the first trial. In
the second punishment phase, Mr. Williams admitted he had lied. For instance, he had
previously testified that he had been wearing paiten Blue burst into the apartment. In the
second punishment hearing, he admitted that hemgasing only a towel. He had lied to hide
the affair he was carrying on with the victim. Wahstanding these falsehoods, Blue has never
shown that Mr. Williams’ dishonesty extended to tastimony that made his a capital crime.
Nothing has shown that Mr. Williams lied about sgeithe apartment door swing open,

providing the critical action underlying the bunglaonvictions.
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Importantly, Blue has not shown that the Statewkmieat Mr. Williams, or any other
witness, was lying in the first trial. Blue assertFurther investigation will likely produce
similar results: the state did not disclose all @aghing and mitigating evidence in the hands of
the prosecution team.” (Docket Entry No. 12 at. 3Blue, however, has not confirmed this
allegation with any evidence. When Blue raisedBready claim in state court, the state habeas
court found that he “admitted during [an] evidentibearing that he had no evidentiary support”
for this claim. Second State Habeas Record at 498e state habeas court found Blue’s
accusations against the prosecution have “no Irathe record” and are “completely meritless.”
Second State Habeas Record at 529. Blue doesres¢nt a stronger case on federal review.
Blue has not shown that the prosecution knowinglguged false testimony that threatened the
fundamental fairness of his trial. The Court wiéiny habeas relief on this claim.

VI.  Ineffective Representation in the 1995 Guilt Tral (claims six and fifteen)

Blue claims that his attorneys provided ineffegtiassistance during his 1995
guilt/innocence trial. Blue summarily asserts tHeaad his initial trial attorneys trial made a
deeper investigation, they could have shown tha felationship of Mr. Blue to the victim was
strong, long-lasting, and ongoing,” that the Staterted “improper influence upon the testimony
of the victim’s family,” and that Larence Williantead an extensive criminal history and a poor
reputation for truth. (Docket Entry No. 12 at 33Blue’s petition does not provide any
substantive legal or factual argument with respleist claim, but only conclusively alleges that
trial counsel made insufficient efforts to defergiast a capital conviction.

Blue attacked his original attorneys’ represeatain his initial state and federal habeas
proceedings, though he did so on other grounds.en\ite raised these allegations after his

second punishment hearing, the state court fouadh& abused the habeas writ. Specifically,
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the state court found that “[s]ince the instantoges] application does not contain specific facts
establishing that [his ineffective-assistance] ralaiould not have been presented in his 1997
application . . . he is procedurally barred fronsea8ng such contention in this subsequent
habeas application.” Second State Habeas Recds8la(citing TEEx. CoDE CRIM. PROC. art.
11.07, 85(a)). In the alternative, the state hsbeaurt extensively reviewed the merits,
ultimately concluding that trial counsel made aljing investigation into the crime. The state
habeas court found no deficiency in trial counsefforts to champion Blue’s cause in the
guilt/innocence phase. Second State Habeas Ratéa8-16, 531-32.

Respondent argues that this Court cannot considemerits of Blue’s attacks on the
performance of his original trial attorne3’s.The state habeas court found that Blue abused the
writ by not raising this claim in his initial stabt@beas action. That procedural ruling bars fédera
habeas review unless Blue makes an adequate pratethowing. Blue makes no attempt to
overcome the procedural bar of his two claims améact, did not reply to the pending summary
judgment motion on this point. This Court cannonhsider the merits of Blue’'s sixth and
fifteenth claims.

Even if the Court could consider the merits, Bhas not made a sufficient showing of
ineffective representation. Blue attacks his ahitttorneys’ efforts in a single paragraph of
argument. Blue’s superficial allegations do notwghdeficient performance or prejudice as
required byStrickland v. Washingtord66 U.S. 668 (1984). The attorneys in his ftrsl

zealously defended him. Blue has not made a serfitichowing that the attorneys’ efforts in the

% Respondent does not argue that these claims ahesevrit because Blue should have brought all

challenges to the trial of his guilt in his initiEdderal habeas proceedings under 28 U.S.C. § BR4d( that their
insertion into these proceedings, years after ithaify of his conviction, violates the AEDPA's litations period
under 28 U.S.C. § 2244(d).
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trial of his guilt fell below constitutional expetions. Even if the Court could reach the merits,
Blue’s efforts to show a constitutional deprivatiafl far short of requiring habeas relief.
VII.  Insufficiency of the Evidence (claims seven)

Blue’s seventh claim, while facially claiming erron the part of the Court of Criminal
Appeals in the appeal from his second punishmeasg@hin fact challenge Texas’ means of
assessing a death sentence. Blue faults “the T@aad of Criminal Appeals’ decision that the
evidence supporting an affirmative finding to thpedal issue inquiring about ‘future
dangerousness’ was sufficient[.]” (Docket Entry.N@ at 33-34). At its heart, however, this
claim attacks the manner in which Texas imposesaghdsentence.

Federal courts review insufficiency-of-the-eviderddaims under a deferential standard.
UnderJackson v. Virginiad43 U.S. 307 (1979), the Court asks, after vigwiire evidence in the
light most favorable to the prosecution, whethey &ational trier of fact would have returned a
verdict unfavorable to the defendant beyond a reside doubt. Blue reviews the evidence in
his case, though not in the same light requiredldgkson hoping to show that the evidence
insufficiently supported the jury’s answers to T&xpecial issues.

In habeas sufficiency-of-the-evidence claims, toastitutionally deferentialackson
standard converges with the statutorily mandatetbred habeas standards to create a most
daunting burden for federal petitioner§&ee Garcia v. Cargy395 F.3d 1099, 1103 (9th Cir.
2005) (noting that the AEDPA “adds a second levetieference” to thelacksonstandard)
Torres v. Mullin 317 F.3d 1145, 1151 (10th Cir. 2003) (“[The] AE®Ma[s] added an
additional degree of deference to state courtsbluéisn of sufficiency of the evidence
guestions.”). A prisoner must not only show thational juror could not have convicted him

of capital murder, he must show that the statetomas unreasonable in its assessment of his
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arguments. The doubly deferential standard utlize habeas insufficiency claims creates a
high, though not insurmountable, barrier to fedéabeas relief. The Court, therefore, reviews
the state court’s prosecution-friendlgcksonanalysis not for erroper se but to decide if the
Court of Criminal Appeals unreasonably applietksonto Blue’s case or if it refused to extend
Jacksorto the operative facts of the casgee Williams529 U.S. at 407.

On direct appeal from his second punishment hgatime Court of Criminal Appeals
held:

The evidence from the new punishment hearing shdwat] pursuant to a pre-
meditated plan, [Blue] burst into his former gidind’s apartment, threw gasoline
on her and set her on fire. She died nineteen ldagsfrom the extensive burns
that she suffered. The evidence also showed tHae[Bas a history of violence,
especially toward current and former girlfriends. .

[Blue] presented some good character evidence aidéree that he had a drug
and alcohol problem at the time of the offenselu¢ also presented evidence
from various prison employees that he had no reobxdolence during the seven
years he was incarcerated on death row after hss tiiial. The prosecution

responded to this through cross-examination withorag other things, evidence
that [Blue’s] nonviolent behavior on death row abilave been due to the fact
that death row inmates are limited in their movets@md spend most of the time
locked in their cells.

The prosecution presented evidence that [Blue] avdisciplinary problem while
he was incarcerated in the county jail for the mamishment hearing. This
evidence showed that [Blue] was “pounding and someg’ at county jail
personnel after he refused their instructions toeout of his cell to get ready for
court. . ..

On cross-examination, [Blue’s] psychiatric expesstified that a free [Blue]
would be “at an increased position for somethingl.’ba This expert also
recognized that the “future dangerousness” spassale makes no distinction
between “prison and real life.” . . .

During closing jury arguments, [Blue] claimed tlmat would not be dangerous in
prison if he received a life sentence which mehat he would not be eligible for
parole until he had served 40 years. The prosmtusponded that [Blue] is
dangerous and that a life-sentenced [Blue] woulddeerous in prison.

Blue 125 S.W.3d at 493-94.
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Blue has not shown that the state court’s adjuidicaf this claim was contrary to, or an
unreasonable application of, federal law. Whildaia elements in Blue’s case may indicate that
he may not pose a future threat, and he has netl @etrticularly violently in prison, sufficient
evidence before the jury supported their answer3ewas’ special issue questions. Under
Jacksors deferential scheme, the jurors could reasonéhbty that his history, his violence in
committing the murder, and the projections of hitufe behavior would all support a death
sentencé’

Nonetheless, Blue’s seventh claim extends beybadjtiestion of whether he is a future
danger. Blue spends a considerable amount ofdeseribing what he feels a jury should take
into account when assessing a death sentence.thiitrst of Blue’'s seventh claim seems to be
that both the future dangerousness issue itsedftl@ Court of Criminal Appeals’ interpretation
of its language, is insufficient to survive congiibnal scrutiny®

The Fifth Circuit and the Supreme Court have regaig rejected similar attacks to the
integrity of Texas’ sentencing scheme. Texas gldbe aggravator that makes a crime death-
eligible in the guilt/innocence phase. The guitiboence phase of a Texas capital trial then
adequately narrows the class of death-eligible rakfats as required by the ConstitutioBee

Woods v. Johnsoir5 F.3d 1017, 1033-34 (5th Cir 1996¢mes v. Collins987 F.2d 1116, 1119

37 Blue seeks to sidestep the applicatiornJatksonin his case by referring to cases in which ther€ofi

Criminal Appeals has found the evidence of futuamgerousness insufficient. On that basis he all¢igststhe
Texas court failed to reconcile its own case lg@ocket Entry No. 12 at 44-45). This Court’s comcen federal
review, however, is not the consistency of state laut the application of théacksonstandard. Under that highly
deferential review, the Court finds that the CoaftCriminal Appeals’ decision was not contrary tm, an
unreasonably application of, federal law, partidylayiven Blue’s propensity toward committing viateacts on
girlfriends.

8 In his eighth claim, which this Court has alreatlgcussed with respect to his other actual-innogenc

claim, Blue argues that “death may not be imposkdre/the 2001 jury prediction of a continuing threasociety
has been undermined by post-verdict evidence afgibitity and rehabilitation[.]” (Docket Entry Nol2 at 52).
His eighth claim then attempts to make the jurytslihg of future dangerousness impermanent, sulijedater

reconsideration if contracted by good behavior viicarcerated. As with his other attacks on gexial issue, no
merit exists to his theory that post-verdict actishould invalidate a jury’s sentencing decision.
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(5th Cir. 1993). The future dangerousness issaadby revisits aggravating circumstances and
needs no additional definitiorbee e.g. Jurek v. Texa®28 U.S. 262 (1976Rowell 398 F.3d at
379. Insofar as Blue’s seventh claim in an attankthe constitutionality of Texas’ capital
sentencing scheme, he only raises issues thatscbave soundly rejected many times before.
This Court, therefore, denies Blue’s insufficieradfythe-evidence claim.

VIIl. The Possibility of Holdout Jurors (claims eleven, twenty, and twenty-one)

Blue alleges that Texas violated his constitutiomghts when it concealed from his
punishment jury the effect of failing to answer gpecial issues. Blue complained at trial that
Texas law unfairly prevented the jury from knowihg effect of a single holdout juror. To wit,
TeEX. CoDE CRIM. PrO. art. 37.071(g) prohibited the parties and thal tourt from instructing
the jury that, should any juror refuse to answerdpecial issues in unanimity with the others, he
would receive a life sentence. Accordingly, thaltcourt instructed the jury: “In the event that
the jury is unable to agree to an answer to thecBpIssue under the conditions and instructions
given herein, the Presiding Juror will not sigrhert form of answer to the Special Issue. The
jurors shall not discuss nor consider the effecheffailure of the jury to agree on the answer to
the Special Issue.” Clerk’s Record at 797.

The trial court did not inform the jury that a fak to reach the required consensus in
answering the special issues would automaticafiylten a life sentence. The trial court instead
told the jury: “You may not answer the issue ‘Naless all jurors agree to such answer and you
may not answer such issue ‘Yes’ unless ten (10jnore jurors agree to such an answer.”
Clerk’'s Record at 795. In Texas, this is commardlled either the “10-12" or “12-10" Rule.

See Resendiz v. Stald 2 S.W.3d 541, 548 (Tex. Crim. App. 2008)ystash v. State8 S.W.3d
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522, 536 (Tex. Crim. App. 1999). Blue contendst tthas instruction misled the jury and
violated his constitutional rights.

The non-retroactivity principle establishedTinague v. Lane489 U.S. 288 (1989), bars
this Court from granting relief on Blue’'s “12-10let claim. The Fifth Circuit has previously
addressed virtually indistinguishable claims anginfib them to violatd eague See Roacgh220
F. App’x at 276-77Alexander v. Johnsor211 F.3d 895, 897 (5th Cir. 200@avis v. Scoft51
F.3d 457, 466 (5th Cir. 1995Webb v. Collins2 F.3d 93, 95-96 (5th Cir. 1993). The Fifth
Circuit has found that nothing in Supreme Courtcpdent requires Texas to inform a capital
jury about the effect of any non-unanimous or hatdarors. See Turner v. Quartermad81
F3d 292, 300 (5th Cir. 2007hlexandey 211 F.3d at 89'AVebh 2 F.3d at 95-96. Blue does not
show the applicability of any exception to theaguedoctrine or otherwise distinguish the Fifth
Circuit’'s binding precedent. Accordinglif,eagué non-retroactivity bar forecloses relief on
Blue’s “12-10 rule” claim.

The Fifth Circuit has also expressly found simitdaims to be without merit. See
Alexander 211 F.3d at 897 n.BJiller v. Johnson200 F.3d 274, 288-89 (5th Cir. 2000cobs
v. Scott 31 F.3d 1319, 1328-29 (5th Cir. 1994). Findingmort in the Supreme Court case of
Jones v. United State527 U.S. 373 (1999), the Fifth Circuit recognizlkat the Constitution
creates no right to instruct a jury on potentiahdleck. See Alexander211 F.3d at 897 n.5.
Blue fails to distinguish the binding federal preest rejecting the merits of this claim.

Blue’s eleventh, twentieth, and twenty-first claimreTeaguebarred and without merit.
The state court’s rejection of these claims, tleeefwas not contrary to, or an unreasonable

application of, federal lawSee28 U.S.C. § 2254(d)(2).
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IX.  Fair Cross-Section of Jurors (claim twelve)

Blue claims that the he was denied the right jieraselected from a fair cross-section of
the community in his 2001 punishment hearing. Bileems that, for some indefinite reason,
jury pools in Brazos County underrepresented Afriéanerican potential jurors. “It has long
been established that racial groups cannot be @zdldrom the venire from which a jury is
selected.” Holland v. lllinois 493 U.S. 474, 478 (1990). Traylor v. Louisiana419 U.S. 522,
528 (1975), the Supreme Court emphasized that Sblection of a petit jury from a
representative cross section of the community isssential component of the Sixth Amendment
right to a jury trial.” See also Holland493 U.S. at 481 (“The fair-cross-section venire
requirement assures, in other words, that in tbegss of selecting the petit jury the prosecution
and defense will compete on an equal basis.”). Siygreme Court has fashioned a tripartite test
to determine whether defendant makes piama facie violation of the fair-cross-section
requirement”:

the defendant must show (1) that the group allegedoe excluded is a

“distinctive” group in the community; (2) that tlepresentation of this group in

venires from which juries are selected is not &mid reasonable in relation to the

number of such persons in the community; and @) tis underrepresentation is

due to systematic exclusion of the group in thg-gelection process.

Duren v. Missouri439 U.S. 357, 364 (197%¢ee also United States v. Willian264 F.3d 561,
568 (5th Cir. 2001). Once the defendant meetgphisa facie burden, the government must
point to “a significant state interest [that is] mfastly and primarily advanced by those aspects
of the jury selection process, such as exemptiaeriz, that result in the disproportionate
exclusion of a distinctive group.Duren, 439 U.S. at 367-68.

When Blue raised this claim in state court, herthtl provide any evidence that African-

American citizens had been excluded from his, or @ther, jury panel. Instead, he based his
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claim on information he received from lawyers whiagtice in Brazos County and from
courthouse personnel. According to Blue, thosdaviddals told him that many African-
Americans often do not show up for jury servicar disqualified for various reasons. Blue did
not, however, secure any affidavits or other competvidence to support his claim.

The state habeas court found that Blue did nserany objection to the array at trial.
Second State Habeas Record at 523. Accordingdy state habeas court found that he was
“procedurally barred from asserting that he wasiatehis right to a venire chosen from a fair
cross-section of the community” because he “faitedhallenge the array pursuant ®xTCODE
CRIM. PrO. art. 35.06 and 35.07.” Second State Habeas Retd532. In the alternative, the
state habeas court found that Blue had not metDinen factors to prompt further inquiry
because he “utterly fail[ed] to show that AfricamAricans were actually underrepresented in
the instant case by producing any statistical beioevidence in support of his contentions . . .
and where he also fails to show that underrepraientwas due to systematic exclusion of the
group in the jury selection process.” Second Stileeas Record at 533. The state habeas court
found “that [Blue] simply offered no evidence thlé selection process operated in any way to
systematically exclude African-Americans from trenel.” Second State Habeas Record at 523
(quotation omitted).

Respondent argues that the state procedural becldses federal consideration of his
fair cross-section claim. In the alternative, Rextent argues that Blue has not brought forth
any evidence that would trigger an inquiry into fhey-selection practice in Brazos County.
Because Blue’s response to the summary judgmenbmdbes not address this claim, he does
not show that he can overcome the procedural Ao, he does not show how he can verify the

allegations in his petition with competent eviden8tue has not proven that any group has been
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systematically excluded from jury service in BrazGsunty, but only presents unverified
allegations to that effect. As Blue proceduralbfadilted his claim in state court and has not
made an effort to support his claim with any evienthe Court denies habeas relief on this
issue.

X. Defects in the Indictment (claim fourteen)

Relying on theApprendiRing line of cases, Blue argues that Texas’ capitatesgmng
system violates the Sixth Amendment because it doesequire the indictment to notify him of
what evidence the State intends to introduce inpimeishment phase. Blue argues that the
ApprendiRing jurisprudence has made any punishment-phase aggrgvcircumstances
equivalent to elements of the offense. Thus, lasaes, any indictment is defective unless it
outlines the facts the State will rely on when segla death sentence.

The Court of Criminal Appeals has repeatedly hieat {1) the special issue questions are
not elements of a capital offense and (2) nei&kmrendinor Ringrequire the State to allege the
special issues in the indictmengee Williams v. Stat€73 S.W.3d 200, 214 (Tex. Crim. App.
2008); Gallo v. State 239 S.W.3d 757, 779 (Tex. Crim. App. 200dpubert v. State235
S.W.3d 729, 732 (Tex. Crim. App. 200Rpberts v. Sta;e220 S.W.3d 521, 535 (Tex. Crim.
App. 2007);Renteria v. State206 S.W.3d 689, 709 (Tex. Crim. App. 200Bjsseau v. State
171 S.W.3d 871, 885-86 (Tex. Crim. App. 2008gyford v. Statel25 S.W.3d 521, 533 (Tex.
Crim. App. 2003). In all the numerous and repeatiedllenges to Texas’' capital sentencing
scheme by federal petitioners, it does not appear the Fifth Circuit has yet considered this
twist. Nonetheless, the Court summarily denies ¢haim.

The Supreme Court has approached the applicatiassoés implicated in theing and

Apprendidecisions from several different legal angles.t BeitherApprendinor Ring held that
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an indictment must include the aggravating factos state capital casee Appendi, 530 U.S.

at 477 n. 3 (refusing to address the indictmentessecause the petitioner did not raiseRijg

536 U.S. at 597 n. 4 (noting that petitioner didt rablege constitutional defects in the
indictment);see also United States v. Bourgedi23 F.3d 501, 507 (5th Cir. 2005) (noting that
the Supreme Court has yet to hold that aggravdéioprs must be charged in the indictment).
As this Court discussed with respect to Blue’s pRiegApprendiclaims, Texas allows the jury
to find those aggravating factors that elevate Enerto death sentence status, in the
guilt/innocence phase of trial, to become eligitdetors for the punishment phase. The jury
makes this determination based on the factorsedl@gthe indictment. The special issues in the
punishment phase, accordingly, do not serve tatiyehose eligible for a death sentence, but to
narrow the jury’s discretion in making the ultimalkecision whether to impose the death penalty
See Jurek428 U.S. at 279. Thus, as Texas has long heddsplecial issues are not elements of
the offense that the State must allege in the indiot and then prove beyond a reasonable
doubt. For that reason, the Court of Criminal Agdpedenial of Blue’s claim of error in the
indictment was not contrary to, or an unreasonaplaication of, federal lawSee28 U.S.C. §
2254(d)(1).

XI.  Racism in the Punishment Phase (claim sixteen)

Blue claims that an attitude of racism permeatsdtial proceedings. Blue bases his
claim on an affidavit that the court reporter a hrst trial, Debbie Lynn Cotie, prepared in
2003. Ms. Cotie explains that a racist attitudevpiled in the first trial. She claims that “rdcia
prejudice . . . was practiced and accepted by Br&wunty personnel, the court, its staff, the
district attorney’s office and the non-minority comnity as a whole.” Ms. Cotie made broad

allegations, such as that it “appeared the dis#tiirney’s office did not want minorities to be
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included as jurors” and trial counsel was “not feed nor . . . aware of the significance of many
of the events taking place[.]” However, she onlgnmmoned two specific incidents: (1) on more
than one occasion she smelled alcohol on the bodathe of Blue's trial attorneys; and (2) the
trial bailiff used a racial epithet when opiningattBlue was guilty. Ms. Cotie claimed that,
when she brought up these concerns to the trigljude disregarded her. Based solely on Ms.
Cotie’s affidavit, Blue argues that he did not igee trial in front of a fair tribunal.

The state habeas court found that, since Bluaadlidaise these claims in his first habeas
corpus proceeding, a procedural bar prevented hom fraising them in that case. In the
alternative, the state court rejected Blue’s claimthe merits. The state court’s denial took two
paths. First, the state habeas court found thatQwsie was not a credible affiant. The state
habeas court found that Ms. Cotie “is one of fie®ple on [Blue’s] list of those who may visit
him at the Polunsky Unit. . . .. The list askdufg to provide his reason for wanting to see
Cotie. [Blue] wrote: ‘She love me and have notnse® in 5 years and she would like to visit
me and, | love her and | would like to see heiSécond State Habeas Record at 516. The state
habeas court also observed that she had visiteel iBlprison and “began to cry in front of the
jury during [Blue’s] 1995 trial.” Second State Hms Record at 516. On that basis, the state
habeas court found that Ms. Cotie “had a biasegopal relationship in favour of [Blue], which
was not revealed in her affidavit” and that herda¥it “is notcredible evidence.” Second State
Habeas Record at 516.

Second, the state habeas court considered atsd&em both trial attorneys, the trial
judge, the bailiff, and the prosecutors that flatgnied the allegations made by Ms. Cotie. The
state habeas court found no factual basis for BlaBégations that racism or other improprieties

tainted his trial.

59 /65



Case 4:05-cv-02726 Document 55 Filed in TXSD on 08/19/10 Page 60 of 65

Blue’s response to the summary judgment motiors s provide any argument on this
claim. The state habeas court made explicit, bopdiactual findings which found that Ms. Cotie
was not credible and that racism did not taintthad. Both trial attorneys disclaimed that any
racist attitude, comment, or atmosphere infecteditial proceedings. The trial judge explicitly
stated that he observed nothing that would indieate trial participant was prejudiced against
Blue or any group of individuals. Other trial paipgants affirmed that they did not observe
anything that would question the fairness of thal tproceedings or the character of Blue’s
attorneys. Blue’s allegations lack any crediblgdatsupport.

Simply, Blue has not made any effort to show thla@ state habeas court was
unreasonable in finding that Ms. Cotie was not idedor that his claim lacked factual merit.
For those reasons, Blue’s allegation of racismraxgdurally barred and, alternatively, without
merit.

XIl.  Meaningful Appellate Review (claim seventeen)

Blue asserts that the Texas Court of Criminal Appeiolated his right to meaningful
review of his sentence by not revisiting the jurgaswer to the mitigation special issue.
Traditionally, the Court of Criminal Appeals refgs® reconsider a jury’s evaluation of a capital
defendant’s mitigating evidence. Because the Texgsellate courts will not reweigh the
mitigating evidence, Blue argues that an “automatie of affirmance” exists which violates due
process. (Docket Entry No. 12 at 109).

The Supreme Court has repeatedly emphasized tistatea must provide meaningful
appellate review of death sentencesee Parker v. Dugger 498 U.S. 308, 321 (1991)
(“[M]eaningful appellate review in ensuring thaketdeath penalty is not imposed arbitrarily or

irrationally.”); Clemons v. Mississipp494 U.S. 738, 749 (1990) (“[S]tate appellate t®{must]
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give each defendant an individualized and reliadd@tencing determination based on the
defendant's circumstances, his background, andritme.”). “[M]eaningful appellate review” in
capital cases “serves as a check against the randanbitrary imposition of the death penalty.”
Gregg v. Georgia428 U.S. 153, 195, 206 (1976) (opinion of Stewaawell, and Stevens, JJ.).
The Fifth Circuit, however, has repeatedly rejeattadms that the Court of Criminal Appeals
must reconsider a jury’s evaluation of mitigatiagidence. SeeRowell 398 F.3d at 378;
Johnson v. CockrelB06 F.3d 249, 256 (5th Cir. 2002y,00ds 307 F.3d at 359-6@Beazley 242
F.3d at 261Moore v. Johnsgn225 F.3d 495, 506-07 (5th Cir. 200Bughes v. Johnsori91
F.3d 607, 621-23 (5th Cir. 1999). True, an appelleourt must make “aimdividualized
determination on the basis of the character ofrtlividual and the circumstances of the crime.”
Zant v. Stephengl62 U.S. 862, 879 (19833ge also Parker498 U.S. at 321. This appellate
review, however, must give way to the Supreme Co®unmuch more explicit directives” that
respect a jury’s “narrowly cabined but unbridledaletion to consider any mitigating factors
submitted by the defendants and weighed as thesggsy fit . . . .”Moore 225 F.3d at 506-07.
The Supreme Court has held that

[o]nce the jury finds that the defendant falls withthe legislatively defined

category of persons eligible for the death pendlty,jury then is free to consider

a myriad of factors to determine whether deathhes appropriate punishment.

Indeed, the sentencer may be given unbridled disarén determining whether

the death penalty should be imposed after it hasdahat the defendant is a

member of the class made eligible for that penalty.
Tuilaepa v. California 512 U.S. 967, 971-72 (1994). Accordingly, theu@oof Criminal
Appeals allows the jury unbridled discretion in @galuation of mitigating circumstances and
refuses to review whether sufficient evidence sujgglbthe jury’s answers to the mitigation

special issue. See, e.g., McFarland v. Stat828 S.W.2d 482, 498 (Tex. Crim. App. 1996)

(“Because the weighing of ‘mitigating evidence’assubjective determination undertaken by
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each individual juror, we decline to review thaidmnce for ‘sufficiency.”)** By bestowing
upon the jury the narrowly cabined, but unbridldicretion to consider mitigating evidence,
Texas has “followed Supreme Court instructions he tetter.” Moore 225 F.3d at 506.
Accordingly, “[n]o court could find that Texas hadted contrary to federal law as explained by
the Supreme Court, and no benefit will arise framriHer consideration of the obviousld; see
also Woods307 F.3d at 360.

No clearly established Supreme Court law creategyla to independent review of
mitigating factors on direct appeal or collateiew. See Beazleyw42 F.3d at 260Hughes
191 F.3d at 623° The state court’s rejection of this claim witheia AEDPA review. See28
U.S.C. § 2254(d)(1).

XIll.  Dismissal of a Potential Juror (claim eighteen)

Blue claims that the trial court violated his tigh an impartial jury when it granted the
State’s challenge for cause to a prospective juioo expressed concern about imposing the
death penalty. During jury selection for the setpanishment hearing, the parties extensively
guestioned jurors about their ability to answergpecial issue questions in a manner that would
result in a death sentence. Blue claims thatrthkedourt should not have excused Rosa Mata for
cause when she expressed reservations about ttepdeelity.

Exclusion of prospective jurors “hesitant in thalility to sentence a defendant to death”

without any limitations violates the Fourth and Reanth amendmentdMorgan v. lllinois 504

3 While a Texas statute,EX. CRIM. PrO. art. 44.251, facially requires the Court of Cimali Appeals to

perform an appellate mitigation review, “the proj@erpretation of state law is not cognizable éddral habeas
proceedings.” Beazley 242 F.3d at 261 (refusing to consider whethek.TCRIM. PrO. art. 44.251 implicated
federal constitutional concerns).

40 In addition, Blue’'s meaningful-appellate-revievaich anticipates the creation of a new rule that ldou

violate Teagués non-retroactivity principle See Woods307 F.3d at 36(Beazley242 F.3d at 263.
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U.S. 719, 732 (1992%ee also Adams v. Tex&l8 U.S. 38, 45 (1980Witherspoon v. lllinois
391 U.S. 510, 521-22 (1968). The State must detrateghrough questioning that the potential
juror it seeks to exclude lacks impartiality, ah@ judge must then determine the propriety of
the State’s challengeSee Wainwright v. Wjtd69 U.S. 412, 423 (1985). This standard . esdo
not require that a juror’s bias be proved with ‘ustakable clarity.” Wainwright 469 U.S. at
424. A federal court’s review of the resultantloguy focuses on “whether the juror’'s views
would ‘prevent or substantially impair the performoa of his duties as a juror in accordance
with his instructions and his oath.’td. at 424 (quotingAdams 448 U.S. at 45). Because the
exclusion of potential jurors is a question of faete McCoy v. LynaugB74 F.2d 954, 960 (5th
Cir. 1989); Patton v. Yount467 U.S. 1025, 1036 (1984), the Court can gradefal habeas
relief only if the state court decision “was basedan unreasonable determination of the facts in
light of the evidence presented in the State gmateeding.” 28 U.S.C. § 2254(d)(2).

The parties’ briefing provides lengthy quotes frdhre examination of Ms. Mata.
Through extensive questioning, the parties attechpte ascertain whether Ms. Mata could
answer the special issues. Ms. Mata’'s answerseoljuly questionnaire showed that she could
never consider a death sentence. Questioningéprtbsecution resulted in conflicted answers
which both reaffirmed that entrenched position &lsb suggested that she may be able to apply
the law and deliver a death sentence in some mihgat Trial counsel did not ask Ms. Mata any
guestions about capital punishment. Having oversbe questioning, and having asked Ms.
Mata to clarify her position, the trial court cateethe conclusion that Ms. Mata could not follow
the juror's oath. In the end, the trial court stht‘I'm satisfied to the extent that she’s answgri
these questions in such a way where ‘Sure, | chowfany oath.” | think she’s simply saying

what she thinks the Court or the attorneys wairhietar, and | don’t believe her, so the challenge
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will be granted.” Tr. Vol. 4-F at 51. The Coult @riminal Appeals found that the trial court
was in the best position to evaluate Ms. Mata’sestd mind, particularly given her persistent
uncertainty about her ability to follow the law ahdr vacillating, contradictory answer§ee
Blue 125 S.W.3d at 499.

Blue provides long quotations from the examinaiwdrMs. Mata, but does not provide
any argument about why the state trial or appeltatert was incorrect in its view of her
conflicted testimony. Because the trial court die@ould have been “left with the definite
impression that [the prospective juror] would beahle to faithfully and impartially apply the
law,” Witt, 469 U.S. at 426, the trial court had a reasondlleis for granting the State’s
challenge for causeSeeGranviel v. Lynaugh881 F.2d 185, 187 (5th Cir. 1989) (stating that
“[b]ecause of the difficulty of divining a prospeat juror’'s state of mind, particularly on a cold
record, we pay deference to the trial court’s factietermination”). The Court will deny this
claim.

CERTIFICATE OF APPEALABILILTY

The AEDPA bars appellate review of a habeas patitinless a district or circuit court
certifies specific issues for appe&@ee28 U.S.C. § 2253(c);#b.R.APP.P. Rule 22(b). Blue has
not sought a Certificate of Appealability (“COA’though this Court can consider the issua
sponte See Alexander211 F.3d at 898. The Court must address whelteecircumstances
justify an appeal before issuing a final judgmeBeeRule 11, Rules Governing Section 2254
Cases in the United States District Courts.

A COA may issue when “[a petitioner] has made lastantial showing of the denial of a
constitutional right.” 28 U.S.C. § 2253(c)(2ee also Slack v. McDanjé29 U.S. 473, 484

(2000). Settled precedent forecloses relief oreBlielaims. Under the appropriate standard,
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Blue has not shown that this Court should authoaizg issue for appellate review. This Court
will not certify any issue for consideration by thiéth Circuit.
CONCLUSION
Blue has not met the high standards requiredederal habeas corpus relief. The Court
GRANTS Respondent’s motion for summary judgment &NIES Blue’s petition for a writ
of habeas corpus. The Court will not issue a Geate of Appealability.

SIGNED at Houston, Texas this"18ay of August, 2010.

e S

Kenneth M. Hoyt
United States District Judge
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