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SMITH, CHIEF JUSTICE, FOR THE COURT:

1.  This case comes to this Court from Mack Arthur King’s resentencing trial for the

August 3, 1980, capital murder of Lela Patterson. On December 5, 1980, Mack Arthur King

was found guilty of capital murder and sentenced to death. On October 27, 1982, the Court

affirmed both the conviction and the sentence. King v. State, 421 So.2d 1009 (Miss. 1982).

A timely petition for rehearing was filed and later denied by this Court on December 1, 1982.



Id. On May 2, 1983, the United States Supreme Court denied King’s petition for writ of
certiorari. King v. Mississippi, 461 U.S.919,103 S.Ct. 1903,77 L. Ed.2d 290 (1983). We
denied his subsequent Application For Leave to File a Petition for Writ of Error Coram Nobis
in the Circuit Court of Lowndes County but later ordered that court to conduct a hearing
regarding King’s claim of ineffective assistance of counsel. See King v. Thigpen, 441 So. 2d
1365 (Miss. 1983); King v. Thigpen, 446 So. 2d 601 (Miss. 1984). The circuit court
conducted a hearing on the matter and found that counsel had rendered effective assistance.
We affirmed the trial court’s denial of relief on February 18, 1987. King v. State, 503 So.
2d 271 (Miss. 1987). King then filed a petition for writ of habeas corpus with the United
States District Court for the Northern District of Mississippi. The district court denied relief.
On August 25, 1993, the Fifth Circuit vacated the sentence of death and remanded the case
with instructions to return to the state court for reconsideration of the sentence of death in
light of Clemons v. Mississippi, 494 U.S. 738, 110 S. Ct. 1441, 108 L. Ed. 2d 725 (1990).
King v. Puckett, 1 F.3d 280 (5th Cir. 1993).

q2. This Court vacated the sentence of death and remanded for a new sentencing trial.
King v. State, 656 So. 2d 1168 (Miss. 1995). On April 9, 1998, King was again sentenced
to death. On July 1, 1998, King’s motion for new trial was denied, from which he appealed
to this Court. On April 19, 2001, this Court reversed the death sentence and remanded for
a new sentencing hearing on the ground that the trial judge committed reversible error by
commenting that the jury should disregard, in toto, sympathy in its deliberations. King v.
State, 784 So. 2d 884 (Miss. 2001). On March 23-28, 2003, the trial court held the

resentencing hearing which is the subject of this appeal. The jury returned a sentence of



death. From that judgment King now appeals, raising eleven assignments of error which we
recite verbatim.

I. THE TRIAL COURT IMPROPERLY DENIED KING’S
MOTION FOR FUNDS TO OBTAIN EXPERT ASSISTANCE.

II. THE TRIAL COURT ERRED BY FAILING TO FOLLOW
CONSTITUTIONALLY REQUIRED PROCEDURES TO
DETERMINE WHETHER KING WAS MENTALLY
RETARDED.

III. THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN
DENYING KING’S MOTION TO CHANGE VENUE.

IV. THE TRIAL COURT ERRED IN DENYING MR. KING’S
MOTION TO EXCLUDE THE DEATH PENALTY AS A
SENTENCING OPTION BECAUSE KING’S INDICTMENT
WAS DEFICIENT.

V. THE TRIAL COURT ERRED IN DENYING KING’S MOTION
TO EXCLUDE THE DEATH PENALTY BECAUSE OF (A) 22-
YEAR INCARCERATION ON DEATH ROW AND (B)
UNAVOIDABLE JURY BIAS.

VI. THE TRIAL COURT ERRED BY STRIKING JURORS BASED
UPON THEIR VIEWS OF THE DEATH PENALTY.

VII. THE TRIAL COURT ERRED IN DENYING KING THE
OPPORTUNITY TO PRESENT EVIDENCE AND CHALLENGE
THE STATE’S EVIDENCE REGARDING THE IDENTITY OF
LELA PATTERSON’S ACTUAL KILLER.

VIII. THE TRIAL COURT ERRED IN ALLOWING
IMPERMISSIBLE VICTIM IMPACT TESTIMONY HIGHLY
PREJUDICIAL TO KING AT THE RE-SENTENCING
HEARING.

IX. THETRIAL COURTERRED ININSTRUCTING THE JURY ON
THE AGGRAVATOR“ESPECIALLY HEINOUS,ATROCIOUS
OR CRUEL,” AND THERE WAS INSUFFICIENT EVIDENCE
OF THE AGGRAVATOR, IN VIOLATION OF THE UNITED



STATES AND MISSISSIPPI CONSTITUTIONS AND THIS
COURT’S SPECIFIC MANDATE.

X. THE TRIAL COURT’S JURY INSTRUCTIONS WERE IN
ERROR.

XI. THE AGGREGATE OF THE ERRORS IN THIS CASE
REQUIRES REVERSAL OF THE DEATH SENTENCE.

93.  After a thorough review of these issues, we find no error and accordingly affirm the
trial court.

FACTS
4.  The undisputed facts of this case were clearly and succinctly set forth by this Court
in King v. State, 421 So.2d 1009, 1010-1011 (Miss 1982). This Court’s opinion was stated
as follows:

About 10:30 a.m. on August 3, 1980 Mrs. Lelia' Patterson was found dead in
a bathtub in her home. An investigation revealed that the screen on a door had
been cut, the telephone wires outside the house had been severed, articles were
scattered throughout the house, and dresser drawers had been emptied on the
floor. A fingerprint and palmprint were found on two file folders in a box
located in the house. The prints matched known fingerprints and palmprints of
[King]. [King]’s residence was searched two days later and several items
which belonged to Mrs. Patterson were found. [King] was arrested on August
6th and denied that he had been at Mrs. Patterson’s house on August 3rd. The
officers interviewed [King]’s girlfriend, Barbara Jordan and on the basis of
information received from her, [King]’s residence was searched a second time
and additional items from Mrs. Patterson’s home were found.

[King] was questioned after the second search and admitted that he entered the
house of Mrs. Patterson on Saturday night, August 2nd, burglarized the house,
saw Mrs. Patterson, but did not kill her. In his second statement he said he was
accompanied by Willie Porter who remained outside while [King] burglarized
the house, that Mrs. Patterson was alive when he left the house, and that Willie

' Although this Court previously referred to the victim as Lelia, her correct name was
Lela.



Porter entered the house as he was leaving. [King] also said he saw Willie later
in the morning of August 3rd and Willie told him that he, Willie, had taken
some articles from Mrs. Patterson’s house.

After signing the second statement, [King] agreed to another search of his
premises and told the officers where to find additional items stolen from Mrs.
Patterson which were hidden near his house.

According to Barbara Jordan, [King] showed her some of the articles he had
stolen but did not tell her where they came from. She testified that [King] was
wearing green pants on Saturday, August 2nd and Sunday, August 3rd which
were confiscated by the police. On Tuesday [King] washed the pants after
refusing to let the witness wash them as was customary. Human blood was
found on the pants but not in a sufficient amount to ascertain the blood type.

The pathologist who performed the autopsy on Mrs. Patterson’s body testified
that she had multiple bruises about her neck, face, and arms, a laceration on the
back of her head, and water in her lungs. In the opinion of the pathologist Mrs.
Patterson had been manually strangled, struck on the back of the head with
such force that it caused edema of the brain, and had been under water while
she was either conscious or unconscious. He was unable to ascertain the order
in which the events occurred, but stated if the manual strangulation took place
first, then the victim could have regained consciousness, but if the trauma to
the skull occurred first, she possibly never regained consciousness. Mrs.
Patterson’s death could be attributed to either strangulation, a blow to the head,
or drowning. The findings of the pathologist show conclusively that Mrs.
Patterson was brutally murdered.

1d.

DISCUSSION
q5. “On appeal to this Court, convictions of capital murder and sentences of death must
be subjected to what has been labeled ‘heightened scrutiny.” Under this method of review,
all bona fide doubts are to be resolved in favor of the accused because what may be harmless
error in a case with less at stake becomes reversible error when the penalty is death.” Balfour

v. State, 598 So. 2d 731, 739 (Miss. 1992).



6.

For Funds To Obtain Expert Assistance without providing legal or factual reasoning. King
relies on United States Supreme Court decision Ake v. Oklahoma, 470 U.S. 68, 76; 105 S.
Ct. 1087, 1093; 84 L. Ed. 2d 53, 62 (1985) to support his assertion that the trial court’s
refusal to grant his motion rendered his trial fundamentally unfair, thereby depriving him of
due process of law. The State counters that King’s reliance on Ake is misplaced, as Ake
requires the provision of psychiatric assistance to a capital defendant when the State is going

to use psychiatric evidence against him in the sentence phase of the trial or when the insanity

I. WHETHER THE TRIAL COURT IMPROPERLY DENIED
KING’S MOTION FOR FUNDS TO OBTAIN EXPERT
ASSISTANCE.

King asserts that the trial court committed error when it improperly denied his Motion

defense is raised, neither of which occurred in this case.

q7.

In Ake, the United States Supreme Court stated:

We recognized long ago that mere access to the courthouse doors does not by
itself assure a proper functioning of the adversary process, and that a criminal
trial is fundamentally unfair if the State proceeds against an indigent defendant
without making certain that he has access to the raw materials integral to the
building of an effective defense. Thus, while the Court has not held that a State
must purchase for the indigent defendant all the assistance that his wealthier
counterpart might buy, see Ross v. Moffitt, 417 U.S. 600 (1974), it has often
reaffirmed that fundamental fairness entitles indigent defendants to “an
adequate opportunity to present their claims fairly within the adversary
system,” id., at 612.

when a defendant demonstrates to the trial judge that his sanity at the time of
the offense is to be a significant factor at trial, the State must, at a minimum,
assure the defendant access to a competent psychiatrist who will conduct an
appropriate examination and assistin evaluation, preparation, and presentation
of the defense. This is not to say, of course, that the indigent defendant has a
constitutional right to choose a psychiatrist of his personal liking or to receive



funds to hire his own. Our concern is that the indigent defendant have access

to a competent psychiatrist for the purpose we have discussed, and as in the

case of the provision of counsel we leave to the States the decision on how to

implement this right.
Ake, 470 U.S. at 77, 83.
8. This Court has held that “[t]he trial court’s decision on a motion for funding for
consultants or investigators for an indigent defendant is reviewed for abuse of discretion.”
Grayson v. State, 806 So. 2d 241,254 (Miss. 2001) (citing Hansen v. State, 592 So.2d 114,
125 (Miss. 1991)). This Court addressed this right as implemented in Mississippi in
Harrison v. State, 635 So. 2d 894, 901 (Miss. 1994), by holding that “[t]his Court weighs
on a case by case basis whether the denial of expert assistance for an accused is prejudicial
to the assurance of a fair trial and will grant relief only where the accused demonstrates that
the trial court’s abuse of discretion is so egregious as to deny him due process and where his
trial was thereby rendered fundamentally unfair.” Id., (quoting Johnson v. State, 529 So. 2d
577,590 (Miss. 1988)).

A. Independent Expert Pathologist
99.  King asserts that the trial court erred in denying him funds to retain an independent
expert pathologist. Citing Ake with regard to whether a court is required to pay for an expert
witness for an indigent defendant, King argues that he had a “uniquely compelling” private
interest in the accuracy of his sentencing hearing because his life was at stake. Ake, 470
U.S. at77. King asserts that the testimony of Dr. Ben Martin, the pathologist who performed

the autopsy on Patterson, was the primary evidence offered by the State to prove the

“especially heinous, atrocious or cruel” aggravation circumstance. King specifically points



out Dr. Martin’s testimony that Patterson may have remained conscious while she was
strangled and drowned. King also cites this Court’s statement in his previous appeal that
whether Patterson was conscious during the strangulation and drowning was a significant
question in determining whether the crimes was heinous, atrocious or cruel. King, 784 So.
2d at 888. King argues that Dr. Riddick, an independent expert pathologist, could have
provided strong competing testimony by identifying specific errors in Dr. Martin’s
procedures and substantive findings, and thus due process and fundamental fairness required
the trial court to allow King access to an independent pathologist. King argues that he
satisfies the standard set by this Court in Harrison for relief from denial of funds, as the
affidavit of Dr. Riddick gave concrete reasons that assistance would be beneficial.
Harrison, 635 So. 2d at 901. Conversely, the State argues that King has not offered
anything more than “unsubstantiated assertions” that he would have benefitted from expert
assistance. As such, the State argues that King is not entitled to relief under Harrison
because he has not shown that he has suffered any prejudice as a result of the trial court’s
denial of funds.
910. This Court previously addressed this very issue in King’s last direct appeal. In
holding that the trial court’s denial of funds did not require reversal of the death sentence,
we stated:

The State called an expert, Dr. Ben Martin, who testified that Patterson was

conscious when she was killed. Dr. Martin testified to specific procedures used

to show how he came to his conclusion that Patterson was conscious. Dr.

Martin further testified that Patterson’s head injuries were the result of

multiple blows to the head. King was denied his own expert to rebut this
testimony.



A defendant is entitled to an expert to rebut expert opinion on “crucial
elements.” Ake v. Oklahoma, 470 U.S. 68, 77, 105 S. Ct. 1087, 1093, 84 L.
Ed.2d 53 (1985). A fundamental question to be answered, however, is whether
King has shown a “substantial need” for expert assistance. “Mississippi case
law states expert assistance should be granted upon a showing of substantial
need.” Holland v. State, 705 So. 2d 307, 333 (Miss. 1992) (quoting Butler v.
State, 608 So. 2d 314, 321 (Miss.1992)). ““Undeveloped assertions’ of
helpfulness to the defense are insufficient to show that need.” Id. (quoting
Hansen v. State, 592 So. 2d 114, 125 (Miss. 1991)).

The crucial issue here was whether the crime was heinous, atrocious, or cruel.

Thus, whether Patterson was conscious during the strangulation and drowning

becomes a significant question. Certainly, this is a “crucial issue” within the

meaning we have given that term. However, King can show no substantial

need for his own expert witness since, upon cross-examination, Dr. Martin

testified that Patterson may have been unconscious during the strangulation

and drowning. Dr. Martin’s testimony directly rebutted the State’s argument

and aided King in his defense. Consequently, King suffered no prejudice by not

having a pathologist testify on his behalf. The error, if present, was harmless.
King v. State, 784 So. 2d 884, 888-889 (Miss. 2001) (emphasis added). At the 2003 re-
sentencing trial, Dr. Martin testified that Patterson could have retained consciousness for ten
to twenty minutes, depending on whether she was struck on the head or strangled first.
However, on cross-examination, King’s counsel refreshed Dr. Martin with a copy ofhis 1980
testimony and extensively questioned him concerning Patterson’s consciousness and whether
strangulation was the primary cause of death. Dr. Martin testified that Patterson may have
retained consciousness, but it is also possible that she may have lost consciousness from the
blow to the back of her head, and possibly never regained it. Further, in response to

questioning by the defense concerning whether manual strangulation could render a person

unconscious within a period of thirty seconds,” Dr. Martin stated that it is possible. After

*> Dr. Martin prefaced his response by saying he did not have experience to say
whether manual strangulation could render a person unconscious within 30 seconds, but he

9



reviewing Dr. Martin’s testimony, we conclude that King has not shown the required
substantial need to obtain independent expert assistance because Dr. Martin’s testimony on
cross-examination rebutted the State’s argument. Holland, 705 So. 2d at 333.

911. Additionally, in his affidavit, Dr. Riddick opined that the State’s investigation of the
crime scene and the examination of Patterson are problematic for four reasons. First, Dr.
Riddick stated that there appeared to be insufficient evidence of some of the victim’s injuries
as well as whether she was conscious during the attack. Next, he stated that some of the
procedures performed during the autopsy were not proper. Lastly, he said the investigation
of the crime scene appeared to be inadequate, and could have caused post-mortem injuries
to Patterson’s body. This lone paragraph offered by Dr. Riddick presents nothing in the form
of concrete reasons that an independent expert would benefit King in his defense. Harrison,
635 So. 2d at 901 (stating that “[o]f course a defendant must come forth with concrete
reasons, not unsubstantiated assertions that assistance would be beneficial.) Rather, this
constitutes an example of “undeveloped assertions” of helpfulness that we discussed in
Harrison and Holland. There is no merit to this issue.

B. Mental Health Expert

q12. First, King argues that the trial court’s denial of a mental health expert prevented him
from proving that his mental capacity made him ineligible for the death penalty. Atkins v.
Virginia, 536 U.S. 304, 321, 122 S. Ct. 2242, 153 L. Ed. 2d 335 (2002) (holding that the

Eighth Amendment restricts the state from executing a mentally retarded offender). King

would assume it was very possible.

10



argues that since he could not afford an independent expert to conduct the testing using the
currently accepted standards and procedures, he was not able to investigate and present
definitive evidence that he is mentally retarded at his re-sentencing. Dr. Robin King and Dr.
Michael Whelan testified regarding the Intelligence Quotient (“1Q”) tests conducted on King
in 1983, in which both concluded that King had an IQ of 71.> However, Dr. King testified
at the 2003 resentencing that he was made aware of a grading error on the Wechsler Adult
Intelligence Scale-Revised (WAIS-R) which caused King’s full scale IQ to fall from a 71 to
a 69. Dr. King further testified that King tested as mentally retarded. Additionally, in his
brief, King acknowledges that “the record contained substantial evidence, brought to the trial
court’s attention, establishing that King may be mentally retarded.”

q13. King offers an affidavit by Dr. Caroline Everington in support of his motion for expert
funds. In this affidavit, Dr. Everington states that based on her review of the record, “it is
[her] preliminary opinion that there could be a basis to conclude that King is mentally
retarded.” She further points out that while King scored 71 on the WAIS intelligence tests,
a complete social history and the use of the most current IQ test would enable us to more
accurately ascertain whether King is, in fact, mentally retarded. Afterreviewing the evidence
in the record and Dr. Everington’s affidavit, we find that King has not shown the
“substantial need” required to obtain funds for an independent expert. Holland, 705 So. 2d

at 333.

’Dr. King testified that King’s IQ of 71 could mean that he is mentally retarded.
However, Dr. Whelan disagreed.

11



q14. Alternatively, King argues that even if his mental condition does not bar the State
from executing him, his level of mental functioning is relevant to the mitigating
circumstances that a jury must consider under Mississippi law. King argues that, without
expert assistance to offer opinions about his mental condition, he could not make an effective
argument to the jury regarding this mitigating circumstance. Specifically, King points to
extreme mental disturbance, extreme duress and substantially impaired capacity to appreciate
the criminality of conduct or conform conduct to the law as the relevant mitigating
circumstances listed in Miss. Code Ann. §99-19-101(6)(Rev.2000). However, a review of
the record reveals that the jury was presented with mitigating evidence covering all the
relevant mitigating factors that King sought to show at trial. First, Dr. King testified to
King’s borderline intellectual functioning at his resentencing.® Therefore, the jury was
presented with mitigating evidence of his mental capacity. Second, King’s sister, Ethel
Conner, testified to King’s childhood, which King presented for the purpose of showing
mitigating evidence of mental disturbance.” Conner also testified to King’s relationship
with his uncle Willie Porter, which was offered to show extreme duress based on King’s
theory that he was only a minor participant in the crime and acted under the influence of
Porter. Specifically, Conner testified that Porter had a dominating relationship with King and
that King had not been involved in any kind of criminal activity before Porter entered his life.

Moreover, in his brief, King’s primary argument is that he was not allowed to present

* See infra Issue II for a complete discussion of the evidence regarding King’s level
of mental functioning presented to the jury by Dr. King.

> See infra Issue II for a discussion of Conner’s testimony regarding King’s
childhood.

12



mitigating evidence of his mental capacity because he was not granted independent expert
assistance. However, as Dr. King testified to his mental capacity, we do not find that King
was prejudiced by the denial of funds for an additional independent expert. As discussed
above, King is not entitled to relief from the denial of funds for expert assistance, as he has
not shown a substantial need for assistance under Harrison and Holland.
915. For these reasons, we find that the trial court did not abuse its discretion in denying
King’s Motion For Funds To Obtain Expert Assistance.
I1. WHETHER THE TRIAL COURT ERRED BY FAILING TO
FOLLOW CONSTITUTIONALLY REQUIRED PROCEDURES
TO DETERMINE WHETHER KING WAS MENTALLY
RETARDED.
q16. King asserts that the trial court failed to follow the proper procedures set forth by this
Court in Foster v. State, 848 So. 2d 172 (Miss. 2003) and Russell v. State, 849 So. 2d 95
(Miss. 2003) to determine whether he was mentally retarded. Citing Chase v. State, 873 So.
2d 1013, 1023 (Miss. 2004), King argues that he is one of a “limited class of prisoners who
filed their motions for an Atkins hearing prior to receiving procedural guidance from this
Court.” King argues that the evidence attached to his Motion to Determine Mental
Retardation and to Preclude the Imposition of the Death Penalty was sufficient to meet the
factual prerequisite for an evidentiary hearing under Chase. Further, King argues that the
trial court’s proceeding on the issue of mental retardation was wholly inadequate, as the
procedures followed by the trial court failed to meet the Chase standards.

17. In Atkinsv. Virginia, 536 U.S.304 (2002), the United States Supreme Court held that

the execution of mentally retarded inmates constitutes cruel and unusual punishment in

13



violation of the Eighth Amendment to the United States Constitution. The Azkins decision
did not define who is or is not mentally retarded for purposes of eligibility for a death
sentence but instead “leave[s] to the States the task of developing appropriate ways to
enforce the constitutional restriction upon [their] execution of sentences.” 536 U.S. at 317
(quoting Ford v. Wainwright, 477 U.S. 399, 405,416-17,91 L. Ed 2d 335, 106 S. Ct. 2595
(1986)). This Court, in Chase, 873 So. 2d at 1029, established the following guidelines for
determining mental retardation:

We hold that no defendant may be adjudged mentally retarded for purposes of

the Eighth Amendment, unless such defendant produces, at a minimum, an

expert who expresses an opinion, to a reasonable degree of certainty, that: 1.

The defendant is mentally retarded, as that term is defined by the American

Association on Mental Retardation and/or The American Psychiatric

Association; 2. The defendant has completed the Minnesota Multiphasic

Personality Inventory-II (MMPI-II) and/or other similar tests, and the

defendant is not malingering.
Id. Chase established the prerequisites to an Atkins hearing. The defendant must attach to
his motion an affidavit from at least one qualified expert who opines, to a reasonable degree
of certainty, that: (1) the defendant has a combined IQ of 75 or below, and; (2) in the opinion
of the expert, there is a reasonable basis to believe that, upon further testing, the defendant
will be found to be mentally retarded, as defined herein. Id. King filed his Motion to
Determine Mental Retardation and to Preclude the Imposition of the Death Penalty on March
20,2003. However, as Chase was not handed down until May 20, 2004, the trial court did

not have the benefit of guidance regarding Atkins hearings which this Court discussed in

Chase.
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18. Moreover, this Court, in Lynch v. State,2007 Miss. LEXIS 34 (Miss. 2007), recently
revisited the guidelines for determining mental retardation and eligibility for execution under
Chase. This Court held:

Accordingly, in Mississippi it is acceptable to utilize the MMPI-II and/or other
similar tests. [Chase, 873 So0.2d 1013, 1029 (Miss. 2004)]. This Court did not
intend by its holding to declare the MMPI-II or any one test as exclusively
sufficient. Having a variety of tests at their disposal, courts are provided with
a safeguard from possible manipulation of results and diminished accuracy
which might result if courts are limited to one test. The United States Supreme
Court mentioned the Wechsler Adult Intelligence Scales Test. See Atkins, 536
U.S. at309 n.5. Other tests, as suggested by mental health experts, include the
Structured Interview of Reported Symptoms (SIRS), the Validity Indicator
Profile (VIP), and the Test of Memory Malingering (TOMM). See Douglass
Mossman, Atkins v. Virginia: A Psychiatric Can of Worms, 33 N.M.L. Rev.
255,277-78 (Spring 2003).

The Court’s interpretation in this case as to the proper test to be administered
with regard to an Atkins hearing supercedes any contrary decisions. This Court
neither endorses the MMPI-II as the best test nor declares that it is a required
test, and decisions that state otherwise are expressly overruled. See, e.g. Scott
v. State, 938 So0.2d 1233, 1238 (Miss. 2006) (holding that despite the doctor’s
use of a battery of other tests, administration of the MMPI-II is required prior
to an adjudication of a claim of mental retardation); Goodin v. State, 856
S0.2d 267,277 (Miss. 2003) (declaring that the MMPI-II is to be administered
for a determination of mental retardation since it is the best test to detect
malingering). Our trial courts are free to use any of the above listed and
approved tests or other approved tests not listed to determine mental
retardation and/or malingering by a defendant.

Lynch, 2007 Miss. LEXIS at *18-19. (Emphasis added).

q19. Prior to the resentencing trial, the trial court ruled on King’s motion. The record
reflects that the district attorney, defense counsel and the trial judge were all keenly aware
of Atkins. After weighing the evidence presented and taking into account Atkins, the trial
court found that King was not mentally retarded under Azkins but left the issue open to allow

the consideration of additional evidence on the issue which might be presented during the

15



course of the trial. A review of the record reveals that considerable evidence was presented
to the trial court before it made its determination as to King’s mental capacity. King attached
to his motion transcripts of psychologists Dr. King’s and Dr. Whelan’s testimony regarding
intelligence tests conducted on King in 1983, in which both concluded that King had an IQ
of 71°. King also offered Dr. Everington’s affidavit, in which she opined that there could be
a basis to conclude King is mentally retarded. Dr. King testified that King was given the
WAIS-R, the Wide Range Achievement Test and the Beery Buktenica Test of Visual Motor
Integration in 1983. Based on these tests, Dr. King determined that King was in the lower
range of borderline intellectual functioning and could be mentally retarded. Dr. Whelan
administered the WAIS to King, as opposed to the WAIS-R, because at the time that Dr.
Whelan administered the test, the revised edition was new and he preferred to use statistical
correlations that were already established in the research. Dr. Whelan testified that he found
King to be “below average” but not mentally retarded. Dr. King was also asked to review
documents generated by King while incarcerated at the Lowndes County Jail.” Dr. King was
asked if an individual who is mentally retarded as defined by the DSM-IV could generate
such documents, which he opined would be highly unlikely. Dr. Whelan also reviewed these
documents and opined that someone who is mentally retarded could not produce that type

of written material without some assistance. At trial, Officer Jessie Brooks testified that he

°As previously noted, Dr. King testified that King actually scored a 69 on the WAIS-
R and, in his professional opinion, tested as mentally retarded. However, Dr. Whelan
disagreed with Dr. King’s conclusion that King tested as mentally retarded.

7 These documents included requests made by King pertaining to his stay at the
Lowndes County Jail.
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was familiar with King’s handwriting and verified that these documents were produced by
King. Brooks testified that on numerous occasions he actually saw King creating these
documents in his room without assistance. At times, Brooks would wait until King was
finished creating the document, then King would hand it to him. Brooks also testified that
King used the law library on several occasions and had legal books in his cell.

920. The State also introduced Exhibit S-1 at the hearing on the motion, which contained
the psychiatric evaluation of King by psychiatrist Dr. Dolores DiGaetano at the Mississippi
Department of Corrections at Parchman. This evaluation was conducted in 1983 when King
was 24 years old. This report evaluated King’s social history and mental status. The report
states that King has been arrested approximately ten times since he was six years old for
various crimes. It also states that King had a negative medical and alcohol history.
Regarding the mental status exam, Dr. DiGaetano concluded that King was a well-developed
male with normal motor activity and speech. She found that he was concrete in his thinking,
although unable to do simple mathematics. She further found that his insight and judgment
were good. Her diagnostic impression was as follows: (1) rule out mental retardation; (2) no
evidence of a personality disorder at this time; (3) no medical problems; (4) no known
psycho social stress concerning his crime; and (5) fair functioning during the past year on
Death Row. Additionally, King presented a screening report from King’s evaluation by staff
at the Mississippi State Hospital (Whitfield) in 1991. This report stated that King was of
“dull normal mental standard” and included a scratched-out statement that King was

“borderline MR [mentally retarded].” This evaluation also described King as “simple, literal,

17



concrete” and had a “simple facial expression.” King also presented his school records.®
King called Sammy Townsend, custodian of school records for the Lowndes County Public
School System, who testified that King had achieved poor grades during his short time in
school.” However, on cross-examination, Townsend also testified that King had poor
attendance in the school. King’s sister, Ethel Conner, also testified at trial as to King’s
childhood. She testified to the poor living conditions in which they grew up, such as a house
with no running water, one bedroom where all five children and parents slept in the
wintertime, lack of food, the presence of alcohol in front of the children as well as frequent
verbal disputes and physical violence by the parents in the presence of the children. Conner
further testified that King missed a lot of school because he didn’t have clothes and shoes to
attend. She testified that his parents never encouraged his attendance nor did any school
official. On cross-examination, Conner testified that despite growing up in the same rough
conditions as King, she maintains employment and has raised children who received an
education.
921. Although Chase had not been decided at the time of King’s 2003 resentencing trial,
we find that this hearing sufficiently complied with the procedures discussed in Chase. With
respect to the procedure to be used in conducted such a hearing, this Court held:

Having established the definition of mental retardation to be used for purposes

of Eighth Amendment protection to mentally retarded defendants, we now turn
to the procedure to be used in reaching a determination of mental retardation.

® There was a note on King’s school records by Ms. Brownridge, King’s third grade
teacher, which stated that King could do the work if he would attend school regularly.

? King attended school only through the third grade.
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We hold that no defendant may be adjudged mentally retarded for purposes of
the Eighth Amendment, unless such defendant produces, at a minimum, an
expert who expresses an opinion, to a reasonable degree of certainty, that:

1. The defendant is mentally retarded, as that term is defined by the American
Association on Mental Retardation and/or The American Psychiatric
Association;

2. The defendant has completed the Minnesota Multiphasic Personality
Inventory-II (MMPI-II) and/or other similar tests, and the defendant is not
malingering.

Such expert must be a licensed psychologist or psychiatrist, qualified as an
expert in the field of assessing mental retardation, and further qualified as an
expert in the administration and interpretation of tests, and in the evaluation
of persons, for purposes of determining mental retardation.

Upon meeting this initial requirement to go forward, the defendant may
present such other opinions and evidence as the trial court may allow pursuant
to the Mississippi Rules of Evidence.

Thereafter, the State may offer evidence, and the matter should proceed as
other evidentiary hearings on motions.

At the conclusion of the hearing, the trial court must determine whether the
defendant has established, by a preponderance of the evidence, that the
defendant is mentally retarded. The factors to be considered by the trial court
are the expert opinions offered by the parties, and other evidence if limitations,
or lack thereof, in the adaptive skill areas listed in the definitions of mental
retardation approved in Atkins, and discussed above. Upon making such
determination, the trial court shall place in the record its finding and the
factual basis therefor.

Chase, 873 So. 2d at 1029. (Emphasis added). Here, both sides presented expert testimony
and other evidence regarding King’s mental retardation claim. After hearing all the evidence,
which was substantial, the trial judge outlined the evidence that he had considered and gave

his reasons for concluding that King was not mentally retarded.
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922. Chase merely affords a defendant a hearing if that defendant fulfills certain
requirements. King fulfilled those requirements and had his hearing. For these reasons, we
find that King was afforded a hearing on his mental retardation claim in satisfaction with the
procedures outlined in Chase. Therefore, we find no error with regard to this issue.

III. WHETHERTHE TRIAL COURT COMMITTED REVERSIBLE
ERRORINDENYING KING’SMOTION TO CHANGE VEN