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(June 2, 2003.)
(DEFENDANT AND COUNSEL IN COURTROCM.)

THE COURT: Are yocu ready to proceed?

MR. CAUSEY: We are, Ycur Honor.

THE COURT: Call your first witness.

MR. KILLIAN: We would call Darlene Mixon to the
stand.

THE COURT: Just for purposes of the record,
this is the defendant’s mction for apprcopriate relief
alleging the prohibitions in 15A-2005. Is that correct?

MR. KILLIAN: That’s correct, Your Honor.
DARLENA MIXON, being first duly sworn te state the truth,
testified as follows during:

DIRECT EXAMINATICN by MR. KILLIAN

Q. Ma’am, if you would, state your name for the Court,
please.

A. Darlene Mixon.

Q. And you're a resident here in forsyth County?
A Yes.

Q. How long have you lived in Forsyth County?

A, Since ‘64,

Q. Are you currently employed?

E. No, I'm retired.

Q. Where are you retired from?

A. The Winston- Salem/Forsyth County School System.
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Q. When did you begin employment with the Winstcn-
Salem/Forsyth County School System?

Septempber of 1966.

Was that fcllowing graduatien?

Yes.

Where did you attend undergraduate?

o0 @ 0 W

Undergraduate Mary Baldwin Cellege in Staunton,
Virginia and graduate at Wake Forest.
Q. And when you graduated from Wake Forest University,

what was your degree?

A, Psychology and a master’s degree.
Q. What year was that?
A, I actually got the degree in 1867, the spring. I had

to write a thesis so I worked while I did my thesis.
Q. So after obtaining your master’s degree did you
begin employment immediately with the Winston-

Salem/Forsyth County School System?

A. Yes.

Q. In 1972 what was your position with the schocl
system?

A. I was paid by the Division cf Vocatioconal

Rehabllitation to work in the schocel system to evaluate
students for special programs.
Q. What kind of special programs?

A. Special education, classes for the mentally
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1 handicapped, learning disabled and emotionally

2 handicapped.

3 0. In that position, Ms. Mixcn, were you working under
4 a licensed psychiatrist or psychologist?

5 A. Ne. It wasn’t required.

6 Q. In 1972 in that position were you a licensed

7 psychologist?

8 A. Not at that time. Neot until 1981,

9 Q. Is that when you became licensed?

10 A. Yes.

11 MR, SAUNDERS: I'm sorry, I didn’t hear when.
12 THE CCURT: 1981.

13 C. Ma’am, I'm sure you’ve done many evaluations. Is

14 that a fair statement, during your tenure as a

15 psychologist?

16 A. Yes. Frobably over 3000.

17 Q. Would it be fair to say that you don’t remember Mr.
18 Larry?

19 A. No, I'm sorry, I don’‘t. It was 31 years ago.

20 MR. KILLIAN: May I apprcach the witness, Your
21 Honor?
22 THE COURT: Yes. You testified you’ve done over
23 3000 evaluations as a psychologist. Again, this 1972
24 arena was prior to the time you became a licensed

25 paychologist?
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THE WITNESS: It wasn’t reguired at that time.
(DEFENDANT' S EXHIBIT NO. 1 WAS MARKED FOR
IDENTIFICATION.)

0. Ms. Mixon, I’ll hand you what has been marked for
identification as Defendant’s Exhibit 1 and ask if you’d
look at that for a minute. Have you had a chance to
review that ma'’'am?

A. Uh-~huh.

Q. Does that bear your initials or signature on that
copy?

A. Yes.

Q. Does that appear to be an accurate copy cof the

report that you did on Thomas Michael Larry back in 19727
A. Yes, it dces.

Q. What was the date on that, ma’am? Do you have the
exact date?

A. 04-12-1972.

Q. And is this part of the referral to you for special

education placement?

A. Yes.

Q. Do you recall whc Ralph Hicks was?

A. Yes, I do.

Q. Who was that?

A He was an administrator for the school system. He

was like head of special educaticon placement in the
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school system.

Q. Does that document, Defendant’s Exhibit 1, indicate
he’'s the one that referred Mr. Larry to you?

A. Yes.

Q. And this Defendant’s Exhibit 1 was that a psychology
evaluation or more a special education placement?

A. Well, it was for special education placement. It was
like the school system required certain levels of scores
for certain programs so it was more of an educational
evaluation more than what we think of a psychelogical
evaluation of the person’s motives and personality.

It was a test given by psycholcgists to
accurately depict ability levels but it was for special
education placement.

Q. At that time, you mentioned special education
placement, was that to determine whether a student should
be focused toward vocational as opposed to academic?

A. Right, vyes.

Q. Was the test you gave Mr. Larry on that date was
that called a Wechsler Adult Intelligence Scale Test?

A. Yes, it was.

Q. Have you been contacted by any other, any
psychologist regarding Mr. Larry?

A. No, 1 haven’t.

Q. Have you been contacted by a gentleman named Dr.
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Mark Hazelrigg?
A No.
Q. Just for clarification, Ms. Mixon, at the time you
gave this test you were not a licensed psychologist. Is
that correctc?
AL Correcrt.

MR. KTILLIAN: That’s all I have,

THE COURT: Questions of the witnhess?

CROSS EXAMINATION by MR. SAUNDERS

MR, SAUNDERS: Did you leave the exhibit up

there?
MR. KILLIAN: No, here it is.
Q. Ms. Mixon, you gave this test in 1972. Is that
correct?
A, Yes.
C. Had you been with the school system any period of
time?
A. For six years.
Q. But you were actually working for Vocational Rehab

at that time?

A. The job started out as a cooperative agreement. Half
of my salary was paid by the school system, half by Voc
Rehab and then Voc Rehab tock it cover but I still did the
same Jjob in the school system.

Q. And vou said vou had given over 3000 of these Adult
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Placement Tests?

A. Well, I can’t say how many of the WAIS Tests I gave.

Overall I evaluated abcut 100 students a vear and I
worked 36 years.

Q. And you said you were licensed in ‘817

A. Uh-huh.

Q. Do you know how many cf these WALS Tests you gave
before 19817

A. Well, on the average I tested 100 students a year.
don’t know how many of them -- if they were 16 or over,

gave them the WAIS. That was reguired.

. That was required at that time?

a, Right.

Q. If they were 16 or over?

A. Right.

Q. And this defendant was 16 at the time, was he not?
Al Yes.

Q. Lid you do anything differently as far as giving

Tthese WAIS Tests after you were licensed as before you

were licensed?

A. No.

Q. S50 the preocedures and policies were the same?

Al Right.

Q. Same procedures that you followed?

A Right. The licensing required a test, vyou know.

Case 1':05-cv-00628-WO-RAEFE Document 31 Filed 11/08/05 Paae 9 of 50

I

I




10

1 Became a reguirement at that time to be licensed by the
2 state.

3 Q. As far as the WAIS testing in the public school

4 system now, do you know how that goes on now?

5 B, Yes.

6 Q. How does that happen now?

7 A. Well, teachers refer students who they feel need a
8 special program or are having difficulties with

9 academics. They are referred to the school psychologist
10 who works in their school,

11 Q. And this defendant was not referred to you until he
12 was 1a?

13 A. Right.

14 Q. All of his elementary school years, up until the

15 time he was 16, he was never referred for testing?

16 A, Well, T understand he was tested at a young age but
17 I wasn’t referred him until that time but I believe he
18 was tested at a much yocunger age.

19 Q. But that would have been in a group setting?

20 A. No, it would have been individuel also but I don’t
21 have -- I don’t remember those -- I don’t have access to
22 that information. But it’s my understanding that that

23 wasn’t the first time he was evaluated.

24 Q. And Vocational Rehab is also for learning disabled.
25 Is that correct?
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[ A. Yes.

2 Q. And in your report, Ms. Mixon, you said the

3 defendant tends to give up very easily and would not

4 guess answers on the verbal scale?

5 A. Yas,

6 Q. You also said he also tended to give up fairly easy
7 on difficult tasks. He commented during the picture

8 arrangement sub-test, “I know my scores are leow”? Do you
9 remember that?

10 A. If I wrote it down, I prcobably ---

11 Q. You said his verbal abilities are in the educable
12 range?

13 A. Uh~---

14 Q. Why don’t you take that? (Mr. Saunders hands

15 witness document he had been reading from.)

16 A. Well, borderline mentally handicapped range. A

17 verbal IQ of 77.

18 Q. Beg your pardon?

19 MR. CAUSEY: We’re going to object to the

20 scores. If we could be heard very briefly?

21 THE CQURT: Yes.

22 MR. CAUSEY: Judge, Mr. Killian and T are trying
23 to figure out how to properly handle this. From what

24 we’'ve read in their expert’s report and what our expert
25 has said -- we have Dr. Fisher, they have Dr. Hazelrigg -

Case 1:05-cv-00628-WO-RAF Document 31 Filed 11/08/05 Paae 11 of 50




12

1 - the test that this lady gave back in 1972 is in those

2 reports. There are also some tests before that. As you

3 know, we’re looking at an IQ test with scores of 70 or

4 below or above 70. We have two tests given early con that
5 school records do not tell what kind -- really who

6 administered the test, whether it jumps through the hoops
7 that are reguired by the statute such as being

8 individually administered by a licensed psychologist,

9 etcetera, etcetera, so from reading their expert’s report
10 anticipating they’re going tc object tec us trying to

11 introduce those.

12 So that leaves us with the three tests that

13 were given. They are the WAIS test that Ms. Mixon gave in
14 1972, the WAIS original version Dr. Fisher gave, and the
15 WAIS-R in December of 2001 and January of ‘02 and Dr.

16 Hazelrigg gave the WAIS-111 so we’ve got three different
17 versions of this test.

18 We know what our doctor has tested and they

19 have access to not only these scores but the data

20 supporting it. We know what their doctor tested and I
21 don’t think there is going toc be a contention at that

22 point in this hearing that both Dr. Hazelrigg and Fisher
23 are licensed psycholcgists, it was individually

24 administered, etcetera, etcetera.

25 That leaves us with this test here from 1972
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1 that we weren’t sure how to strategically handle this

2 because we knew we’d be hearing all this for the first

3 time. In our interviews with Ms. Mixon, this occcurred

4 back when she was not a licensed psycholegist in 1972

5 when she would have administered this test and that

6 result is something relied on by Dr. Hazelrigg in his

7 report. We wanted to object to that when he is

8 testifying but since we have the burden of proof, we're

9 going first putting on our witnesses and we didn’t know
10 whether to let all this stuff in and object to it when

1 he’s testifying after we've already introduced our

12 evidence or just put her up at the beginning to establish
13 to the Court here’s why we’re objecting to that 1972 test
14 coming into evidence because it is not -- was not

15 administered by a licensed psychologist which she has

16 testified to.

17 So what we’'re doing is trying to put the cart
18 before the horse and not waste your time and let you hear
19 all this and figure out at the end of the rcad what

20 weight to give it but from the front decide whether this
21 is admissible or not. So we would be objecting to her

22 scores from 1972 for that reason.
23 If the Court could give us a ruling on that it
24 kind of dictates how the rest of our evidence will flow
25 and what we can anticipate from the State.
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l THE COURT: I‘1l1 hear from the State but it

2 would appear to go towards its weight and not its

3 admissibility since licensing was not required at the

4 time of administration. What says the State?

5 MR. SAUNDERS: Judge, if you are even

6 contemplating keeping this one out because it wasn’t by a
7 licensed psychologist or psychiatrist, I would have no

8 objection to that. I would also ask you not to consider
9 the earlier two that were given as well because there is
10 no evidence they were done by a licensed psychologist or
11 psychiatrist as well.

12 MR. CAUSEY: And we would not disagree with

13 that. I guess what we’'re trying to do is figure out ~-- we
14 know the statute came into effect in August of '01. It

15 just said here’s what tests we are going to consider to
16 determine is it 70 or below. We understand there would
17 be tests, that he referred to, that Mr. Larry would have
18 had prior to the 1972 test. Again, we don’t know if

19 those tests will jump through the hoops that Your Honor
20 would need t¢ admit those.
21 I guess what we’re asking for is a consistent
22 ruling. We understand if you keep out her 1972 test, that
23 in all fairness that our tests prior to that should not
24 come in. But if ycu’re going to let in the ‘72, 1972
25 test, then we would ask that our earliler resr be
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15
admitted. We’re trying to figure cut what the ruling is
going to be before we put up two doctors and let the cat
out of the barn and everybedy testify to all these scores
and we’ re not even sure of what is gcing to be
admissible.

MR. SAUNDERS: Judge, if they’'re willing to
stipulate that none of these befcre 1972 come in, that's
fine with me.

THE COURT: Okay.

MR. CAUSEY: I think we can do that.

THE COURT: All right then. The Court will
accept the stipulation then that the test administered by
this witness and pricr tests done from unknown witnesses,
the parties will agree they will all be suppressed.

MR. CAUSEY: And that would be, Jjust for Your
Honor’s benefit so you know we’re going since we didn’t
give an opening statement, we would have a test that our
doctor was given and the State would have a test that
their doctor has given and that will pretty much be the
world cof psychological tests. I’'m just trying to
simplify issues for you.

THE COURT: Then given the stipulation will
sustain objection to the guestion that was then answered
by a particular number. Further questions from the

State?
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MR. SAUNDERS: Yes, sir.
Q. (Mr. Saunders) You also determined he had average
social comprehension and judgment?
A, Yes.
Q. And you said he functioned intellectually in the
slew learner range?
A. Right.

MR. SAUNDERS: That’s all the guestions I have,
Your Honor.

THE COQURT: So the guestion before the last one,
he had average what?

THE WITNESS: Social comprehension and judgment
measured by one self-test.

THE COURT: And he functioned in the slow
learner range?

THE WITNESS: No, excuse me. I didn’t say that.
No, his comprehensicn was in the educable range of
functioning.

MR. CAUSEY: His comprehension was in the
educable range?

THE WITNESS: Yes. His comprehension was in the
educable range so 1 didn't ---
Q. Ms. Mixon --—
A, -- Okay, I'm seeing the paragraph. Okay. I was

looking at the picture arrangement. His ability to
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arrange cartoon-like pictures in a sequential crder
really to tell a story, that’s what social comprehension
and judgment is on this test and he did sccre average.

Q- And you also said --

A, -- But his general comprehension was educable,.
Asking verbal questions, what would you do in this or
that situation? So his comprehension was very poor.

Q. And you said he is functioning intellectually in the

slow learner range?

A. Right. The slow learner range, that’s an educational
category.
Q. And I believe I did ask you, Ms. Mixon, if he was

also referred for tearning disabilities as well?

I Well, he wasn’t followed as being able tc perform
adequately in the academic program of a regular school so
this was to allow him to go to a special school where he
could get vocaticnal training and it wouldn’t be
academically oriented so that was the purpose of this
test. And he did quelify to go¢ to that school but, I
believe, he said he did not want to attend and I'm not
sure that he did attend.

Q. Did not want to attend would be consistent with your
opinion that he tended to give up very easily and didn’t
want to do difficult tasks? 1Is that correct?

B. Well, maybe.
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MR. SAUNDERS: That’s all I have cf Ms. Mixon.

THE CQOURT: Redirect?

MR. CAUSEY: Briefly.

REDIRECT EXAMINATION by MR. CAUSEY
Q. So you came to the end of your conclusions and made
a recommendation whether he goes into the academic
environment cr the vocational envircnment, you came to
the conclusion that he should go to the vocational
environment?
4. Definitely, definitely. He could not probably do
very well in an academic environment,

MR. CAUSEY: Thank you.

THE COQURT: Anything further?

MR. SAUNDERS: No, sir.

THE COURT: Do you seek to release the witness?

MR. CAUSEY: Yes.

THE COURT: Any objection?

MR, SAUNDERS: No.

THE COURT: Thank you. Ms. Mixon, we appreclate
your attendance and you may stay with us 1f you wish or
you may leave.

MR. KILLIAN: I wculd call Carolyn Larry.
CAROLYN LARRY, being first duly sworn to state the truth,
testified as follows during:

DIRECT EXAMINATION by MR. KILLIAN
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Q. Good morning, Ms. Larry.
A, Good morning.
C. If you would, just tell the Court your full name and

current address.
A, My name is Carolyn Lorraine Larry and I live at 1317

Eagle Ridge Drive, Charlctte, North Carolina.

Q. Ms. Larry, how are you related to Thomas Michael
Larry?

A. That’s my brother.

Q. How much age difference i1s between you and Mr.
Larry?

A, lLess than a year. We stay the same age for about
six days.

Q.

Q. How did y’'all refer teo him? Did he go by Thomas or
Michael?

A, We called him Mike.

Q. Mike?

A. Uh-huh.

Q. So if I ask you gquestions, yocu’re going tc refer to
him --

B. —— I'11 refer to him as Mike.

Q. Okay. Ms. Larry, what 1is your current occupation?
Al I'm an LPN.
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Q. Where are ycu employed?

A, North Central Family Medical Center.

Q. And where is that?

A. Irn Rock Hill, South Carolina.

Q. How long have you been there at the North Central

Family Clinic?

A. For a year and a half.

Q. And where were you employed before that?

A. Carolinas Medical Center.

Q. Is that in Charlotte?

A. Yes.

Q. How long were ycu employed there?

. For apoul SixX ©r seven years,

Q. Did you attend school! in the public school system in

Winston-Salem/Forsyth County?

A. Yes.

Q. Now, was your brother that I'"11l call Mike, was your
brother Mike ahead of you when school started?
A. Yes.

Q. One grade ahead?

A. He was one grade ahead of me.

0. How old is your brether?

A He’s 47.

Q. And when you were growing up did your family live

here In the Winston-Salem area all your life?
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A, Yes, all my life.

Q. When did you move to Charlotte?

A. In 1989.

0. Before then did you work or finish school here in

Winston-Salem?

A. Yes, I went to Forsyth Community Ccllege and
Parkland High Schocl. I graduated from Parkland. I
graduated from Forsyth Community College in their LPN
program.

Q. Did you and Mike have any other brothers and
sisters?

A. Yes, we had two other brcthers. Hayman was the

21

oldest and James Walter, but we called him Walt, was the

next to the oldest and they’re both deceased.
Q. When did your oldest brother pass away?
A. In 19%7.

Q. And what about Walt?

A. Walt passed away in 1995,

2. Is your mother still alive?

A Yes.

Q. What 1s her name?

A. Daisy Larry.

Q. During your childhocd did your father stay at home

with y'all?

A. Nc, I have no recollection of my father.
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1 0. Who raised ycou?

2 A, My mother.

3 Q. During those years, during your childhood years, did
4 all four of you live together with your mother?

5 A, Yes,

6 Q. Where did y’all live during yocour elementary school
7 years?

8 A. In Happy Hill Gardens.

9 Q. Is that here in Winston?

10 A Yes. It's a housing -- housing authority project.
11 Q. During that time was your mother employed?

12 A Yes. She worked for Baptist Hospital.

13 Q. What did she do for Baptist Hospital?

14 A. S5he worked in the laundry.

15 0. So in terms of birth order, it was your brother

16 Hayward, then Walt, then Mike and then you. Is that

17 correct?

18 A. Yes.

19 Q. Did you attend the same elementary school as your
20 brothers?

21 A. Yes.

22 Q. What schogl was that?
23 A. Diggs Elementary School.
24 Q. And at that time were schools still segregated? The
25 elementary schools?
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23
A. Yes. I bhelieve.
Q. Now, do you recall any memories about growing up

with Mike and your other brothers?

A. Yes.

Q. Let me ask you first about scheoecl, Ms. Larry,.

A. Ch-huh.

Q. bid your other two brothers, Hayward and Walt, did

they finish school?
A. Yes, they did. Hayward actually went into the Job
Corps before he graduated from high school but he got his
GED while he was there but Walt graduated from Parkland
High School.
Q. Did Walt go to college?

MR. SAUNDERS: Cbkjecticn.

THE CQURT: Sustained.

MR. KILLIAN: Let me ask you some guestions
about Mike and schooling if you recall.
A. Uh-huh.
Q. Do you remember -- you saild you were a year behind
him. Is that correct?
A. Yes.,
Q. Did there come a peoint in time that you actually
passed him in schcol?
b, Yes.

Q. When was that?
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1 A Mike was in first grade a year before me and then

2 when I started school, I passed him in the first grade

3 and 1 stayed ahead of him the whole time.

4 Q. Was that because cof his grades or because you were &
5 more advanced student?

6 A. Because --

7 MR. SAUNDERS: -- Objection, Your Honor.

8 THE COURT: Sustained.

9 Q. So when did you pass him?

10 A. I passed him in the first grade. I just stayed ahead

I of him the whole time.

12 Q. Did you fail any grades?

13 h. No.

14 Q. Did Michael fail any grades?

15 A. Yes. I think the first and the fifth grade.

16 Q. And can you tell me how far you went at Diggs before
17 you went tc ancther school?

18 A. We went to the sixth grade and then we went to

19 Anderson for the seventh through the ninth and then

20 schools got segregated and we went to Parkland from the
21 tenth te the twelfth.

22 Q. Do you recall hcow far your brother Mike went to

23 school?

24 A No, 1 don't.

25 Q. Did he graduate from high school?
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I . No.
2 Q. Did he ever go to Anderson or Parkland?
3 B. No.
4 Q. When you were growing up, ycu were with your mother
5 in your mother’s househecld., 1s that correct?
6 A, Yes.
7 Q. Did you say yes or no? I'm sorry.
8 . Yes.
9 Q. How did your mother in terms cof discipline and
10 chores, how was she towards you and your brothers?
11 A She was very stern. We had chores that we had to do.
12 She kept a very neat home and we all had chores and
13 things we had to do. Of course, you know, she would put
14 things {inaudible) and of course Mike didn’t never do his
15 chores. We would always have to do his chores or make
16 him do his chores. She kept a very clean house. She took
17 pride in how her children lcoked. Our clothes were always
18 clean, pressed and ironed. She laid them out for us. She
19 would have to lay Mike’s stuff out because he coculdn’t --
20 he wouldn’t put his stuff tcgether. He couldn’t put his
21 stuff together or his clothes together or bathe and put
22 his clothes on. He had to be told te do those things.
23 Because my mom was, you know, she did run a
24 stern house and she was a proud mother, she would make
25 sure that her child was bathed and clean. She would have
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tec do that for him.
Q. Did she have to do that for you or your two other
brothers?
A. Nc.
Q. How about homework? How was that handled when you
were growing up?
A. We did our homework when we came home from school
and we could do cur homework but mom wculd have to help
him. You know, we’'d be out playing but he’d have to still
be in the house doing homework and mom wculd have to be
there with him to help him with his homework. He couldn’t
get it.
Q. Would it be fair to say she had to spend more time
with him as opposed to you and your brothers?
A. Actually she spent all the time with him.
D. And you mentioned a lot of different areas. Let me
go back and ask you some specific gquestions. Qkay?
A. Ckay.
Q. Let me ask you about the cleothes. Did your mother

iay out clothes for all of you?

A. Yes, she did.

Q. Would you and Hayward and Walt put your clothes on?
A. Yes, we would and we would have input as to what we
wanted to wear. You know, and she would lay them out for

us and put them out but we would put our clothes on and
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we would take our bath at night and in the morning we
would put our clothes on, but then she would have to
check Mike and make Mike bathe and put his clothes on.
Clean clothes at that,

Q. What deo ycu mean clean clothes?

L. Well, he wet his bed. He was a bed wetter and in the
mornings she would have to make sure he took off his wet,
dirty underwear and put on clean ones.

How long did the bed wetting go on?

For years. Years,

Did it continue through the elementary schocl years?

Ch, yes.

L& = 0 PN &

And in terms of following directions from your
mother, did you and your bregthers follow her directions

pretty clcsely as far as around the house?

A. Yes,

Q. What about Mike? Was he any differentc?

A. He was very different.

Q. How s07

A. My mother would have to tell him the same things

every day. There was Salem Creek. He would swim in the
Salem Creek every day. Every day my mem would tell him
not to swim in that creek and every day he would swim in
the creek.

She would have to -- every day she would have
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to tell him to take a bath. Every day. And use soap. It
was constantly she would have to tell him things every
day, the same things.

Q. Would she have to say the same things as many times
to you and ycur other brothers?

A, No.

Q. Did your mother -- you mentioned some chores. Did
your mother divide those chores up among you and your
brothers?

A. Yes, she would. She would put the list on the
refrigerator and we would have the list as to what we
would have to do on the refrigerator and we would do our
chores. Most of the time Mike wouldn’t de his. Either we
did them or we made him do them.

Q. Were those chores done while your meom was at work or

under her supervision?

A. She gave it to us while she was at work.
Q. What kind of chores did Mike have?
A. He would either have to wash the dishes or empty the

trash around the house or sweep the floor.

Q. Those were his main chores?

A, Those were his main chores.

Q. Did he do those?

A. Ner without us making him do it, no.
Q. Who made him do it?
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1 A. Me and my other two brothers.
2 Q. You mentioned Salem Creek, What was significant
3 about swimming in Salem Creek? Why was it bkad?
4 A. It was a stinky creek. I mean, it wasn’t the best --
5 it was nasty and he would swim in that nasty water. I
6 mean, the creek is still -- I don’t know if it is still
7 there but he had a swimming pool right there at the
8 recreation center, Happy Hills Recreation pool, but they
9 would go and swim in that nasty water.
10 Q. Dc ycu remember while you were growing up in the
Il household with Mike and your other brothers, do you
12 remember playing games? At time do you remember playing
13 board games and card games with your brothers?
14 A. Yes. We used to play Checkers arnd me and Mike would
15 play Checkers together but he would get mad or he
16 wouldn’t -- we would explain the rules, you know, how you
17 jumped and when I would do the jump, he would get mad and
i8 just hit the board and knock it over.
19 Q. Did you try to explain the rules of the game to him?
20 A. We explained and he’d say, oh, you’re cheating and
21 just walk away. Just go away, you're cheating.
22 Q. Did y'all try to play any other board games or card
23 games with him that you recall?
24 A. We didn’t like plaving with him because he never did
25 gett the rules. He would just say you was cheating or he
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1 would destroy the game or throw it on the flcor.
2 Q. Now as far as cutside activities, playing cutside,
3 did you play any ball games outside with him like
4 softball or catch or anything?
5 . We would sometimes but if you were winning the game,
6 if you would win if you played kick ball or stick ball or
7 whatever with Mike and you was winning the game, he would
8 hit you with a rock and run off or whatever. 5o, Yyou
9 know, we limited that.
10 Q. Did your other brothers exhibit behavior like that?
11 A. No.
12 MR. SAUNDERS: Objection.
13 THE COURT: Sustained.
14 Q. Did you ever observe your brother Mike trying to do
15 any type of model car work or anything like that?
16 A. Oh, yes. My oldest brother had gotten us interested
17 in doing -- putting mecdel cars together, gluing the model
18 cars together, and Mike was trying to put a piece on but
19 he had the wrong piece and he was trying to make the
20 piece fit and I kept telling him he had the wrong piece.
21 He got mad and then he smashed it because he was trying
22 to put the wrong plece on.
23 Q. This was a model car you say?
24 A. Yes.
25 G. Was this again during the elementary years?
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A. It was during our younger years, yes.
0. Do you recalil did Mike have -- let me rephrase that.
During the time he entered the first grade, there came a
time when he went to training school. Is that correct?
A, Somewhere in there, yeah.
Q. During that time do you ever recall Mike having any

close childhood friends or having any friends over?

A, No. I didn't know any of his friends. I didn’t know
he had any.
Q. Would he in terms of doing school work, did he bring

his school books home for homework?

A. No. T never saw Mike with a book except for the one
time my mom was doing some homework with him and he had
some papers and mom was doing that but I have never seen
him like take school bcooks like I had, no.

Q. How did Mike do in terms of interacting with you and
your brothers and other kids?

A, We didn't. We didn’t interact with him a lot
because he just didn’t -- he was different and Mike never
was around us & lot. He didn’t -- it was like we looked
at movies and stuff tcgether. He was not. He didn’t
interact. He didn’t do that with us.

Q. Do you recall an incident that happened when Michael
was about six years old involving some vandalism at Diggs

Elementary?
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A. Yes.
Q. What can you tell the Court about that?
A. Mike and another -- some other boys vandalized Diggs

Elementary Schocl and they threw eggs, paint, and syrup
and stuff all over the walls and floors and the
punishment of that was they were to clean up the school.
So we all had to go and clean that school up.
Q. Ms. Larry, did your brother Mike ever get a North
Carolina driver's license?
A. No, neot that I'm aware of.
Q. Did he ever try to get one?

MR. SAUNDERS: Objection.

MR, KILLIAN: If she knows.

THE COURT: 1f she knows. Go ahead if you know.
A. I don't think, no. 1 don’t think he ever tried to

get a license.

Q. Did you ever see him drive a car?
A No. I’ve never seen him drive.
Q. Let me ask you, Ms. Larry, how long did you live

with your mother before you moved out?

A, Eighteen. I was 18 when I got my first place.

Q. You mentioned Mike throwlng some rocks at you and
your brothers?

AL Uh-huh.

Q. Was that a frequent occurrence?
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A. Yes, he threw rocks a lot.
Q. Any particular thing that would set that off -- that
activity off?
A. If he would get angry with ycou abcut something or if
he felt like you did something or picked on him or
something or hurt his feelings, he would throw a rock. He
would throw and hit you with a rock.
Q. You mentioned if you hurt his feelings. Was he --
A, -— He was easily bruised. Even if you told him, you
know, Mike, go in and take a bath or, Mike, put on some
clean clothes, Mike, you wet the bed, it’s not that we
nurt his feelings but he felit like that. He felt like
you were picking on him.
Q. Do you ever recall him having a job for any length
of time?
A, I think he had a job for about two weeks that I
actually knew about. He was cooking somewhere and I
think it was about two weeks.
Q. Do you recall about what age he would have been?
A, Oh, Geod, we were older. I den’t know like what age
but we were older.
Q. During those childhood vears, do you have any
recollection of Mike staying gone frem home far long
periods of time?

A Yes. He would go away and it’s like we would go out
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and play and de¢ different things or whatever, and Mike,
he would go wherever he would go. You know, T don’t know
where it would be. He’d be gone all day. This is before
the time -- besides the time he was in reform school.

MR. SAUNDEES: I'm sorry, I didn't hear.

THE WITNESS: Besides the time that he was in
reform school.
Q. Did you ever know your brother Mike to have a

checking account or a savings account?

A. No.

Q. At bedtime did your mother have tc tell Mike when to
go to bed?

b Yes. She would have t¢ tell him to go to bed. She

would have to tell him to take a bath, put cn pajamas.
She would have to tell him to go to bed because ne would
just sit up.

Q. What about ~-- you may have touched a little bit on
this -- hygiene. Was there anything unusual about Mike’'s
hygiene when you were growing up?

A, Besides the bedwetting, you know, my mama taught us
all personal hygiene, washing ycur hands and stuff, but
she would always have to send Mike back to the bathroom
to check himself, wash himself, make sure he cleans
himself after he using the bathrcom and bathing every day

or changing his clothes or whatever. She would always
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have to supervise that.
Q. Ms. Larry, let me ask you a couple of questions
about his school years, schocling in particular. To your

knowledge do you recall Mike attending schocol constantly?

A. I beg your pardon?

Q. Do you recall Mike attending class on a full-time
basis?

A, No.

Q. Explain that to the Court.

A. Well, when we were in elementary school, we would

have, you know, you’d go in and you’d go tc your
classroom and be checked in or whatever but at lunch time
we would have recess. At recess, Mike wouldn’t be there.

He wouldn’'t be in school.

Q. Wouldn’t be where?

A. He wouldn’t be at school.

Q. Was he anywhere on the school grounds?

A. Not that I1’d know of. At the end cof the day, you

know, he would not be there.

Q. How did you get home from school?

A, We walked.

Q. Would he walk home with you?

A. I'd walk home with my friends, ycu know, and Mike
wouldn’t be there. At lunch time -- we woulid go to school

rogether but at lunch time he wouldn’'t be there.
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Q. Would he show up in the morning in schcol?
A. In the morning in school but at lunch time and at
recess or whatever, when you'd go out for yocur hour or
few minutes to play, I don’t know where Mike would be but
he wouldn’t be there.
0. Ms. Larry, do you recall signing an affidavit back
in January of 20027
A. Yes, I do.
Q. One of the things you menticned in your affidavit
was that he {(gquote) “"needs a structure. Someone telling

him when to eat, go to the bathrocm.” Do you remember

that?
A, Yes, I do. I remember saying that.
Q. Did he have to have a lot of structure as you

remempber from growing up with him?

A, Uh-huh, and that was the same thing I was saying. My
mama always had toc tell him when to do things. When te
put on clean clothes. If he wet the bed, he had to be
told that those were wet, dirty underwear and that he had
to put on clean underwear.

Q. You also mentioned, ma’am, in ycur affidavit he
wouldn’t follow rules. What type cf rules were you
referring to?

A. Well, my mom had rules as far as how she expected

you to behave like coming home in a timely manner.
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| Dinner was served always at six o’clock. Just rules and

2 regulations that our parents had -- my mama set for us

3 and Mike would always not follow those rules. He would

4 either not come home for dinner or he stayed out, you

5 know, after dark where mama would have to go lock for him
6 or send us out to look for him or whatever. He just would
7 not follew instructions.

g MR. KILLIAN: That’s all the questions I have on
9 direct of this witness.

10 THE COURT: For the State?

11 CROSS EXAMINATION by MR. SAUNDERS

12 Q. Ms. Larry, did you attend your brecther’s trial in
13 19957

14 L. No, sir, I did not.

15 Q. You did, however, talk with Dr. Gary Hoover who was
16 his psychclogist for purposes cof that trial. Is that

17 correct?

18 A. No, I did not.

19 Q. So if Dr. Hoover testified that he did in fact talk
20 to you, did he make that up?

21 L. I don't know a Dr. Gary Hoover and 1 have not talked
22 te a Dr. Gary Hoover.

23 Q. Did you talk to anyone on your brother’s behalt

24 prior to his trial in 19957

25 A. NO .
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Q. Did anybody contact you prior to his trial in 19957
A. No.
Q. You knew your bkrother was on trial for his life,

didn’t you, Ms. Larry?

A. Jh-huh.

Q. But you never came?

A, No.

Q. You didn’t feel that the information you had about

your brother was important to anyone?
MR, KILLIAN: Objection.
THE COURT: Sustained.
MR. SAUNDERS: You didn’t try to contact anyone

about all this information that you'wve told the Court

today?
A, I beg your pardon?
. You didn’t try to contact anyone about this

infoermation that you’ve told the Court about today?

MR. KILLIAN: Objecticn to when.

MR. SAUNDERS: Well, before the trial in 19957
A, No.
Q. You said that he would go away for & whole day at

the time and be gcne?

A. Uh-huh.
Q. Would he come home later that evening?
A. Uh-huh.
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Q. Would he ever be gone over night and come back?
A. Not that I'm aware of.
Q. But he would be gone all day long and then come home

in the evening?

A. Well, late at night. That type stuff.

Q. You menticned an lncident abouft a model car that he
got frustrated and just smashed it. Is that correct?

A. That'’'s correct.

Q. So when he got frustrated with things he would act
out and be aggressive?

Al He would hit you with a rcck or smash it or tip the

board and knock the board over. Things of that nature,

yes.
Q. That was when things were not gcing his way?
A. I don’t know if it was not going his way. He would

just get angry and do it.

o. Just out of the clear blue, get angry?
A. Well, if you were winning the game.
Q. That’s what I mean. TIf things were not going his

way, he’d get angry and act out and be aggressive, 1s
that correct?

A. That would be correct.

Q. Okay. And you said that on a lot of days he would
be gone from school at recess?

A. Yes.
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1 Q. Was that every day or just --
2 A. ~- Tt would just be like, you know -- not every day
3 but it would be many days.
4 Q. Many days?
5 A Many days.
6 Q. And about what time of day was recess, Ms. Larry?
7 A It would be around lunch time. You know, eleven
3 o'clock, twelve ofclock. Whatever time we did lunch
9 time.
10 Q. So a couple of hours into -- two or three hours into
Il the school day he would leave?
12 . I expect so.
13 Q. Maybe even before that because he was gone at
14 recess?
15 A. He could have. I don’'t know.
16 Q. And, of course, if he wasn’t at school he couldn’t
17 make good grades, could he?
18 A. I would expect not.
19 Q. It would be hard to do, wouldn’t it, ma’am?
20 A. {No audible response.]
21 Q. aAnd in the affidavit that the attorney asked you
22 about, you signed it in 2002, is that correct?
23 A. That’s correct.
24 Q. And cone of the things you said, Ms. Larry, was that
25 he was really good at track, softball, baseball, and
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swimming, is that right?

A

Q.

AL

Q.

Uh-huh.

He was really good at art, painting and drawing?
Uh-huh.

If nhe wanted to do scomething, he excelled?

If he 1liked it.

But if he wasn’t interested, you could forget it?
That’s pretty much.

You also said Mike understood the rules, he just

didn’t follow them?

A.

Q.

A.

Q.

Sometimes you felt like that.
Well, that's what you swore to in 20027

That’s what I told them, yes.

And you said he could read and write?

Yes.

You said the main things that was different about

him was he was just mean?

A.

Q.

Sometimes he was.

And did you -- did James tell you that Dr. Hoover

had diagnosed him as antisocial personality disorder?

A.
0.
A.

Q.

No.
He did not tell you that?
No.

You said he started stealing from you all when you

all were little?
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1 a. Yes.

2 Q. And then he’d lie about stealing and say he fcund

3 things?

4 A. Ch, yes.

5 Q. So he was lying and stealing at an early age?

6 A, Yes, he was.

7 Q. You alsc said, Ms. Larry, that he didn’t have any

8 trouble taking care of himself. He just didn’t want to.
9 a. Well --

10 Q. -- That was what you said in 20027

11 o, Uh-huh.

12 Q. And he wanted things done his way?

13 A. He wanted it dcne his way.

14 Q. And he went off to training schecel in seventh grade,
15 is that right?

16 A. I'm not sure what grade he was in but I do know he
17 went off to training schoocl.

18 . ABbout 13 or 1472

19 A. I don’t know. I know he went off to training

20 school.

21 Q. Do you remember how long he was gone for?

22 A. Oh, God, no. I just know he was gone for awhile,
23 Q. You didn’t see him much after that, did you?
24 A When he was in training school.

25 Q. I mean even after training school because in Y72 he
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got convicted of an adult crime and went off to priscn?

A. Yes, I think that’s correct.

Q. Sc you just didn’t see him after he was 13 or 14?2
A, Not much.

Q. Yeu don’t know too many 13 year olds that have a

checking acceount, do you, ma’am?

A. No.

Q. And ycu said he would never do his chores around the
house. Your mother would have to make him?

A, OCr we made him.

Q. And then after you all made him, he did them?

A, With a lot of resistance.

Q. Yes, ma’am, I understand. About like most boys.

A, {Nc response.)}

MR. SAUNDERS: That’s all I have cf this
witness, Your Honor.

THE COURT: Further redirect?

REDIRECT EXAMINATION by MR. KILLIAN
Q. Ms. Larry, right before your brother’'s trial in
1995, were you ever asked by anyone or toeld that Mike may

have some mental retardation?

A, No, not that I can remember. No.
Q. And going back to the affidavit. Did it appear to
you he geot -- you said he was mean. Would he also appear

tc get frustrated very easily?
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A. He did. 1f he didn't understand it or didn't get
it, he’d get real frustrated real easy.
Q. Is that what you mean by sometimes getting mean?
A. Yes, and that’s what I would refer to as mean. He
would get frustrated real easy.
. You said you would have been 18 when you graduated
from high schocl and moved out of your mother’s house?
A. Uh-huh.
Q. I hate to ask you te date yourself but what year

would that have been?

A, Oh, God, '76. 1976.

Q. Sc you were living with your mother until 198767

A, Yes.

Q. After 1976 you still stayed in the Winston-Salem
area?

A, Yes, T had an apartment in the Happy Hill projects

two blocks up from my mom.
Q. All right. How long did you live close to your mom
up there?
A. Oh, until --

MR. SAUNDERS: -- Object. I don't see what this
has to do --

MR. KILLIAN: -- The State asked her when she
moved off and had no contact with him. I'm trying to

estaklish that on redirect.

Case 1:05-cv-00628-WO-RAF Document 31 Filed 11/08/05 Paae 44 of 50




10
i
12
13
14
15
16
17
18
19
20
21
22
23
24
25

45
THE CQURT: Overruled.
THE WITNESS: I lived there until 1984.

Q. Was that close to your mother’s house?

A. Yes.

MR, SAUNDERS: Judge, I'm going to object. The
defendant was in the Department of Correcpions from 1974
to after *84.

THE COURT: I understand but the Court will
allow her to testify where she lived until 1984. That
was how far away?

THE WITNESS: About twe blocks.

Q. During that period of time from 1976 to 1984, would
you visit your mother frequently?

A. Every day. I mean, she was only a couple of blocks.
Q. And during that period of time were there ever any
occasions when your brother Mike would be home from
prison?

MR. SAUNDERS: Objection.

MR. KILLIAN: The State asked her if she had no
contact with him.

THE COURT: Overruled.

A, Whenever he would get out of jail or he would write
letters or whatever. When he would get cut, you know, he
would get out and come by. We would talk. But you would

see him and then he would be gone.
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Q. When he was out during this period of time, did he
eyver have his own apartment or home?

MR. SAUNDERS: Obldecticn, Your Honor. I don't
think it has been established he was ever out for any
period of time and I’m not sure what period of time
you’re talking about.

MR. KILLIAN: I’'m talking about from 1876 to
1984. She testified that when he’d get out he would come
home.

MR. SAUNDERS: Objection, Your Honor. That's
impossible.

THE COURT: Overruled. Do ycu know if he had an
apartment during that period of time?

THE WITNESS: No.

THE CQURT: Don’t know or he did not?

THE WITHNESS: No, I don’t think he’s ever had an
apartment.

Q. From the time your brother was 16, Ms. Larry, until
the time he went to prison, did he ever have any

independent living? Did he ever live out on his own?

A No.
MR. KILLIAN: That’s all T have.
THE COURT: The S3tate wish teo follow up?
RECROSS EXAMINATION by MR. SAUNDERS

Q. You never lived out on your own until you were 17
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either, did you, Ms. Larry?
A, I was 18.
Q. And from ‘75 to ‘8%, did you visit your brother
while he was in the Department of Corrections serving
time for armed robbery?
A. L couple of times.
Q. S¢ he couldn’t have come home between 1975 and 1986
because he was in the Department ¢f Correcticons serving
time for armed robbery, wasn’'t he?
4. I don’t know the dates and times that he was in the
corrections system. I Jjust know that whenever he would
get out of jail, come home, visit, whatever, whatever
rime. He stayed in jail so much.
Q. Yes, ma’am, he did. That’s because he kept
committing rcbbery.
A. {Witness shrugs.)
Q. But you know from about the time you left your house
in 1975 until the next ten, 11 years he never came home,
did he?
A, I don’t -- he was in jail for a long period of time
at one time.
Q. And I kelieve the defense attorney asked you if
anybody contacted ycu about your brother’s possible
mental retardation. But you never contacted anybody

else?
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l A, No.
2 Q. and you’'re the one that lived with him for 13, 14,
3 15, 16 years while he was growing up?
4 A Jh-huh.
5 MR. SAUNDERS: That’s all I have, Judge.
6 THE COURT: You may step down. Before your next
7 witness, let’'s take an abbreviated morning recess to give
8 the court personnel just a moment. Prcbably 15 minutes.
9 (RECESS WAS OBSERVED., )
10 {DEFENDANT AND HIS COUNSEL IN CCURTROOM.)
11 THE COURT: You may call your next witness.
12 MR. KILLIAN: Your Honor, prior to doing that,
13 Mr, Causey brought to my attention that the stipulation
14 with the State regarding his earltier IQ grades or scores,
15 in paragraph six of that affidavit of Dr. Fisher, which
16 was filed with our motion back in January 2002, he
17 recites all these varicus IQ scores. We’d move at this
18 time to strike those from his affidavit in lieu of this
19 stipulation. It’s in paragraph six ¢f his affidavit.
20 Just consider it, I guess, part of the pleadings in this
21 case.
22 THE COURT: The Court would agree -- excuse me,
23 the State would agree with that?
24 MR. SAUNDERS: Yes, sir.
25 THE CCURT: The Court will allow motion to
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| strike theose references in that previcous affidavit.

2 MR. KILLTAN: Also prior to calling our next

3 witness, pursuant to stipulation with the State, we

4 would move to introduce Defendant’s Exhibit 2, a copy of
5 his Winston-Salem/Forsyth County schoel records from

6 grades one through six and likewise I've redacted from
7 those other IQ scores. Is that correct, Mr. Saunders?
8 MR. SAUNDERS: Yes, sir.

9 THE COURT: Withcut objection, the Court will
10 receive Defendant’s No. 2.

11 (DEFENDANT' S EXHIBIT NO. 2 WAS MARKED AND RECEIVED INTO

12 EVIDENCE.)

13 MR. KILLIAN: And Defendant’s Exhibit No. 3 is a
14 copy of Mr. Larry’s Department of Correction records,

15 which I kelieve Mr. Saunders has had copies of these for
16 a long time and would stipulate to their admissibility
17 wWwithout further authentication. 1Is that correct?

18 MR. SAUNDERS: That’s correct.

19 THE COURT: The Court will receive Defendant’s
20 Exhibit 3 by stipulation.

21 ({DEFENDANT' S EXHIBIT NO. 3 WAS MARKED AND RECEIVED INTO
22 EVIDENCE.)

23 MR, KILLIAN: If T may apprcach?

24 THE CCURT: Yes. I would just note these are
25 longthy deocuments. Do I need to read these pricor to
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1 hearing the next witness or can 1 read these at lunch?
2 MR. KILLIAN: I'd say you can probably read

3 those at lunch.

4 MR. CAUSEY: His testimony should be a walk
5 throcugh some of that information.

6 THE CCURT: All right. You may call your next
7 witness.

8 MR. KILLIAN: Thank you, Your Hecnor. We call
9 Dr. Brad Fisher.

10 BRAD FISHER, being duly sworn, testified as follows

11 during:

12 DIRECT EXAMINATION by MR. KILLIAN

13 0. Would you state your full name for the Court,

14 please?

15 A. Brad Fisher. F-l-s-h-e-r.

16 Q. Dr. Fisher, what is your profession?

17 A, I am a clinical forensic psychologist.

18 Q. Do you have an office?

19 A. Yes, in Chapel Hill, North Carclina.

20 Q. And how long have you been a psychologist?

21 A. Twenty-eight years.

22 oF Are you a licensed psychologist in North Carolina?
23 A Yes. I came to North Carolina in 1977 to Chapel
24 Hill. TI’ve never left and I've always practiced.

25 0. Wnen were you licensed by the state cof Mcrth
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Carolina?

A, I guess that year or the next year right when I
came. So ‘77 or ‘78.

0. Dr. Fisher, would you state for the Court ycur
educaticnal background beginning with undergraduate

school, please.

MR. SAUNDERS: Judge, I'1l1 stipulate Dr. Fisher
is an expert in the field of forensic psychology.

THE COURT: Are you willing to accept the
stipulation?

MR. KILLIAN: We'd still like to hear his
qualifications within the narrow range of mental
retardation. We’d like to go ahead and put on some
evidence as to his background.

THE COURT: He’s declined your stipulation. Go
ahead.

A, I will try and be concise. I'm a graduate of
Harvard University, cum laude, 1972. This required
during my four years there I was working in the prisons
and my thesis was in community-based corrections
practices there. 1973, received my master’s degree from
Southern Illinois University in a joint program with
their Center for Crime Delinguency and their clinical
psychology program. In relation to this case, this

master’s degree did require a full year of training in
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individual’s IQ testing.

I then entered one of two programs set up at
that time in the country for training clinical
correctional or clinical forensic psychoclogists. These
are psychelogists that work in court-related settings.
This was the University of Alabama. I had to redc
ancther -- sc I had another year of training in
individualized IQ assessments and that was just part of
that program., It also reguired a one year internship so
although my graduate degree is from the University of
Alabama, my internship was half with the Chio Department
of Correcticns and half with Ohic State University
Hospitals. My dissertation was in the prediction of

dangerous behavior.

Q. Did you receive a Ph.D. from the University of
Alabama?

A. Yeg, 1 did.

Q. What was that in?

A, Clinical psychology.

Q. What year was that?

A, 1576.

Q. And after, following that, you mentioned an

internship at OChio State University Hospitals?
A Half at the hospital, half with the Department of

Corrections.

cCase 1'05-cv-00628-WO-RAF Document 31-?2 Filed 11/08/05 Paae 2 of 50




10
I

12
13
14

15

17
18
19
20
21
22
23
24

25

53
Q. Let me ask you about your internship in the
Department of Corrections. Was that the Alabama

Department of Corrections?

A. This was the Ohic Department of Corrections.
Q. Was there any particular area?
A. Classification. We helped develop and used the

instruments for what prisoners go where.

Q. Following your getting your Ph.D. from the
University of Alabama, is that when came toc North
Carolina?

A. Yes.

Q. Can you tell the Court what your positions were
after that in North Carolina? Who you worked with?

A. Yes. T came to North Carclina in 1977. 1 came as
the clinical director of the Dillon Youth Center. This
is a training scheocl in North Carolina, like Fountain
that he went to. That was a joint position where I was
also teaching -- one cf the days of the week I was
teaching at.University ¢f North Carolina.

I did then and have continued without any
change or stop to do evaluations in clinical fcrensic
settings of people who have committed violent crimes,
including evaluations cof pecple’s inteiligence and
whether or not they’re retarded.

Part of this work resulted in a full-time grant
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from the Naticnal Institute of Corrections, which was
part of the federal Justice Department starting in 1979,
and this was to develop guidelines for prisoner
classification. This is work that extended from my work
the year before coming here to develop prischner
classification or prisoner evaluaticn methods for Alabama
prisoners. This was a result of a court corder by Judge
Frank Johnson that required our university to develop
prisoner evaluation systems. We did.

I continued to work in this area and this
resulted in my grant while in North Carolina. This
developed systems and methods for evaluating prisoners.
Part of this obviously is issues of mental retardaticn
and that in turn led to both work and research 1in areas
related tc this. For example, the whcole issue of whether
a retarded prisoner ils integrated into the prison system
or put outside in separate units. So research into both
of this areas continued over the next several years, with
grants and with evaluations and testimony for the Justice
Department. This included --

0. -- Was that the United States Justice Department?
A. The United States Justice Department, Civil Rights
Division. Especially in Texas, where it was a big
concern., I continued to work in this area. Related

research would include for groups such as the American
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Correcticnal Asscciaticn, where we dealt with special
needs prisoners, and ongoing individual evaluations,
which often considered the issue of what the intelligence
of a prisoner is, and it has become more frequent in the
last five or ten years as different jurisdictions have --
the issue of whether or not a prisoner, especially a
death row prisoner, is retarded has taken on more
importance, and 1’ve done evaluations there which include
the Penry case in Texas. I did an evaluation of Penry.

in Georgla, a case called Spencer, which
included an evaluation of several individual IQ
instruments that were used, the Kaufman, the WAIS and
some others that were considered. Issues of acquiescence
for mentally retarded prisconers. This is just an i1ssue
where you get a tendency for retarded prisoners, a
tendency to acgquiesce in their responses that may skew
data. In particular, we had a prisoner named Holloway
and --

MR. SAUNDERS: -- Objection,.

THE COURT: Sustained.
Q. Let me ask you if you can go kack. You mentioned
earlier that you had some specialized classes or training
in IQ testing. When was that?
AL Well, I had to repeat it. I did first my master’s

degree because it was a normal vart cf the master’s
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degree. How do you administer an individual IQ test. And
T got to my Ph.D. program and figured I’'d been through
that hcop and they said noc so I repeated 1it.

Q. Is there any particuliar area of forensic or clinical
forensic psychology where ycu specialize or tend to
specialize?

A. Well, I'm not sure 1if it's a sub-area. My
specialization is in methods of classification and
evaluation for prisoners, especially these prisoners or
pecple going to prison who have committed violent crime.
This is what I've done since graduation. I have never
stopped. I’ve never done anything different.

Q. Now, when did you leave Dillon Youth Center?

AL Well, I continued to work there on a part-time and a
consulting basis for maybe a decade but my grant from the
National Institute of Correction -- National Institute of
Correction part of the Justice Department came in 1972

and lasted for approximately three years.

Q. When did you start your own practice?

A. At the end of that.

Q. Was that the early ‘80's, if you recall?

A, Yes.

Q. Was that your office you mentioned in Chapel Hill?
A. Yes.,

Q. Since then have you pbeen ccntinuously employed in
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A. Yes,

. You menticned some fteaching positions at the
University of North Carolina at Chapel Hill.

A. I’'ve taught for several years at both Duke
University and the University of Nerth Carclina.

Q. What subjects have you taught there?

57

A. Several. Sometimes specialized classes in what they

call a basic series at Duke. I was called in to talk
about clinical forensic evaluatiorns., I've also taught
personality theory, developmental psychclogy, abnormal
psychology.

Q. In which positicons you have had or grants that you
nave had where you spent the most time, when you talk
about classifying priscners with respect to the mental

retardaticn issue, where did you really focus on that?

A, Well, in individual cases -- I don’t mean to --
Q. -— You mentioned --
A. -- everywhere. Mental retardation is not an issue

that, at least in my experience, has keen relegated to
Morth Carclina or Florida or Georgia or Texas. I've
testified in all those areas. I have testified in
approximately 30 states doing individual evaluations.
I’ve never seen a state where that is not a question.

But as far as a system evaluation, what we do
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Wwith prisoners in our system who score mentally retarded,
I think some ¢f my major wcrk has been in Fleorida, where
that was a consideration, and in Georgia and in Texas.
Q. What about -- you mentioned the Department of
Justice. Was that part of your grant work?,
A. The Department of Justice, Civil Rights Divisicn

involved me in -- this is a case called Ruiz in Texas

where --

MR. SAUNDERS: -- QObjection.
Q. Don’t go specifics of Ruiz. Just stick to my
gquesticon about the Department of Justice.
A. The Department of Justice was concerned with the
placement, the evaluation and then consequent placement

of mentally retarded prisoners within the Texas prison

system.

Q. The Texas state prison system?

A. Yes, at all their facilities.

Q. Dr. Fisher, I'm not going to ask you to list

everything you’ve had published but have you published
articles in your field?

A, Yes. Mecst all of my articles concern this --
priscner evaluations, evaluations of people who commit
crimes, the prediction of dangercus behavior and risk
screening. There’s a lot of overlap in those different

descriptions.
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Q. Do you belong to any professional associations
besides --
A ~- The BRBmerican Psychological Assoclation and the

North Carclina Psychological Association.
Q. Any other asscciations you belong to besides the
American Psychclogical Association and the Neorth Carclina

Psycholeogical Association?

A. Those are the two main ones.

Q. Roughly how many articles have you published in the
field?

A. Well, you have got my vitae but it seems to me it

was 20 or 30.

MR. KILLIAN: May 1 approach?

THE COURT: Yes.
Q. Dr. Fisher, I’'m handing you what’s been marked for
identification as Defendant’s Exhibit 4 and ask you if
you recognize that?
A, Yes. This is a copy that I sent to you cof what I've
done. It's several years old but -- I haven’t updated it

in several vyears.

0. This your curriculum vitae?
A, Yes.
Q. Is it as far as you can tell accurate as far as your

education, qualifications, training, and experience?

A. Yes.
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MR. KILLIAN: Your Honor, we’'d move to introduce
Defendant’s Exhibit 4, Dr. Fisher’s curriculum vitae.

THE COURT: Any cbjection?

MR. SAUNDERS: No, sir.

THE COURT: The Ccurt will receive Defendant’s
4, the C.V. of Dr. Fisher.
(DEFENDANT’ S EXHIBIT NO. 4 WAS MARKED AND RECEIVED INTO
EVIDENCE.)
Q. Dr. Fisher, you mentioned doing some evaluations of
capital defendants in cther states for mental retardation
determination, is that correct?
A, Yes.
Q. Let me turn your attention to North Carolina. Have
you done some evaluations of capital defendants for

mental retardation in cases since August of 20017

A Yes.
MR. SAUNDERS: Objection, Your Honor.
THE COURT: Overruled as to that guestion.
Q. Approximately how many had yocu done before doing Mr.

Thomas Michael Larry?

b, In the 20's. Twenty-two, 23, 24. I can't remember
exactly.

. That’s here in North Carolina?

A, That’s in North Carolina since August of 2001.

Q. Were These forensic svaluaticng?
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A. Yes.
Q. And were these all defendants charged with capital

crimes or who had been convicted of capital crimes?

A, Yes,

Q. Were some of these for post-conviction cases?
MR. SAUNDERS: Cbjection, Your Honor.
THE COURT: Cverruled.

A, Yes, they were.

Q. You said you've done about 23 to 25, is that

correct?

A. Yes.

Q. Of those 23 to 25, in how many cases did you find
the defendant to be actually mentally retarded?

a. I believe the answer 1is a minority, less than 50
percent, but I don’t know the exact number. My findings
were in all directions.

MR. KILLIAN: Your Honcr, at this time we would
tender Dr. Brad Fisher as an expert in psychology,
specifically in the field of mental retardation.

THE COURT: Questions for the State?

MR. SAUNDERS: No, sir.

THE COURT: Wish to be heard?

MR. SAUNDERS: No, sir.

THE COURT: The Court will accept him in the

area tendered and also him to so testify. You may
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proceed.
Q. Dr. Fisher, are you familiar with the definition cf
mental retardaticn as set out in North Carolina General
Statute 15A-20057
A, Yes.
Q. Let me also ask you some guestions, too. Are you
familiar with the definition of mental retardation as set
out in the Diagnostic and Statistical Manual cof Mental
Disorders, Fourth Edition?
A. Yes.
Q. For purposes of clarification, 1I'’m going tc refer to

that as the DSM-IV.

A. That’s fine.

Q. Is that fine?

A. Yes.

Q. Alsc, are you familiar with the definition of mental

retardation set out by the AAMR, the American Assccilation
for Mental Retardation?
A, I am.

MR. KILLIAN: If I may approach the witness,
Your Honor?

THE CQURT: Yes.
Q. Dr. Fisher, is the statutory definition of mental
retardation as contained in 15A-2005, is that similar to

the DSM-IV definition of mental retardation?
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1 A. Yes.
2 Q. How so07?
3 A. They are just similarly written. The components are
4 the same. Determination of the IQ is the same. They look
5 at the behavior before the age of 18. So that’s why I
6 say they are similar.
7 MR. KILLIAN: If I may approach again?
) THE COURT: Yes.
9 {DEFENDANT'S EXHIBIT NO. 5 WAS MARKED FOR
10 IDENTIFICATION.)
11 Q. I'm handing you what’s been marked as Defendant’s
12 Exhibit 5 for identification purposes and ask 1f you’ll
13 lcok at that first.
14 A, (Witness examining document.)
15 Q. Does that contain the definition of mental
16 retardation as in the DSM-IV?
17 A. Yes. The DSM-TIV called it a text revision but yes.
18 (DEFENDANT' S EXHIBIT WO. & WAS MARKED FOR
19 IDENTIFICATICON.)
20 Q. I will also hand you what’s been marked as
21 Defendant’s Exhibit 6, AAMR 10th Edition of Mental
22 Retardation, and does that likewise have a definition of
23 mental retardation in it?
24 A. It does and again they are similar. This is the
25 Mrmorican Agscociaticn of Mental Retardation.
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Q. Are both the DSM-IV and the AAMR 10th edition bodies
of literature that are relied upoen by psychologists?
A. Yes.

MR. SAUNDERS: Objecticon, Your Honcr. It’s not
relevant to this hearing.

THE COURT: Overruled.

Q. You may answer.
A. Yes.
Q. You menticned -- let me ask you about the components

of the North Carolina statute and how they’re similar to
these. In the adaptive skills limitation areas, are they

very similar?

4. Yes.
Q. How sco?
A. The words are similar, whether it’s self-care,

communication, work skills, these different categeories,
The words are either synonymous or the same or similar.
Q. Now, the DSM-IV, doss that have a listing of what’s

called skill areas or decmains?

A. Yes.

o. How many of them are there?

A, Communicaticn, self-care —-

Q. -- I'm sorry. How many fiyst?

A, One, twe, three, four, five, six, seven, eight,

nine, ten, 11, 12.
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Q. And what are they?
A. Self-direction, self-care, communication, home
living, social antipersonal skills, use of community
rasources, functional academic skills, work, leisure,
health, and safety.
Q. And also does this same definition for DSM-IV define

intellectual functioning?

A. Yes.

Q. Is that similar to the North Carolina statute?

A. Yes.

<. And did that have to do with IQ testing?

AL Yes.

Q. Dr. Fisher, are you familiar with a death row inmate

named Thomas Michael Larry?

A, I am.

Q. Is that the gentleman seated between Mr. Causey and
me?

A. Correct.

Q. How did you become familiar with him?

A. You requested that I evaluate him.

Q. What kind of evaluation?

A. A psychclogical determination of his intelligence.
Q. Did you -- were you asked to evaluate Mr. Larry, was

this you said for mental retardation determinatiocon?

A. Yes.

case 1:05-cv-00628-WO-RAE Document 31-2 Filed 11/08/05 Paae 15 of 50




e

10
1
12
13
14
15

16

18
19
20
21
22
23
24
25

66

Q. Tell the Court briefly how you went about your
evaluaticn. The process.
A. The same as on the cother 20 some odd. I attempted

to administer an individual IQ test. As different
psychologists may have different approaches, mine
involved seeing him on at least two sessicons. The reason
for having twoc sessions is so that I can alsc make at
least some considered opinion of whether or not they'’re
lying to me, whether there’s malingering going on,
whether the data is credible.

Further, I reguested that the attorneys in this
case, Mr. Killian and Mr. Causey to send me any data that
might relate to this evaluation. 1In particular, there
freguently is data that can give you information about
the 12 areas of adaptive functioning that we’ve discussed
since you're supposed tc determine those before the age
of 18 and they’'re in priscn beycnd that age so you have
to look at other sources or it’s helpful to loock at other
scurces beyond just what the prisoner tells you. 5o
that’s what I do each time.

Q. Naow, I'm going to break it down and ask you some
specific questions about your testing. You said you
tested him on twe different occasions?

A, Yes.

Q. Which months?
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Al December and -- December of ‘01 and -- December cof
2000, January of Z001.
Q. Let me ask you -- 20017
A. You’re correct.

MR. SAUNDERS: Which is it?

MR. KILLIAN: December 2001 and January 2002.
Q. And on each occasion, how much total time did you
spend with Mr. Larry approximately?
A, Well, I don't keep an exact amount cf time we're in

the prison cell, death row cell, but usually it varies

between two to three hours teotal time.

Q. On each session?
A, No. Total time.
Q. And let me ask you this. AS far as your time you

spent with Mr. lLarry, what did you ask him? What type of
questions?
A. Well, some of the questions I asked him are
guestions on the WAIS, the Wechsler Adult Intelligence
Schedule, so, you know, they’re “name four presidents.”
That’s a question that’s on the test. I’'m asking those
gquestions.

Further, I’m asking him questions on both
occaslons that are the same guestion for purposes of
reliability. In other wecrds, does he tell me one thing

one day, sometning else the next time. A&And third I'm
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asking him questions that relate to the functicnal hows,
now his adaptive behaviors work. Tell me about your
scheool, how far did you go in school, how did you go in
school; tell me about your work, how’d you do in work;
tell me about your friends; how long you hold jobs.

Those kinds of guesticns.
0. Now, just tc make sure I understand this. What was

the exact test version ycu gave Mr. Larry?

A. Wexler Adult Intelligence Scale, Revised, called the
WATIS-R,
Q. And is that a scientific and recognized standardized

intelligence quotlent test?

A. Yes.

Q. And you say you measured this cn two occasions?

A. Yes, part one and part another.

Q. What are the parts of the WAIS-R comprised of?

A Eleven sub-tests that just leock at different
components of intelligence. Scme are arithmetic. Some
relate to an information poecl. You’d have like when 1

ask you to name four presidents. Different type,
different aspects of intelligence.

Q. And you mentioned reviewing some records as part of
your diagnosis?

A. Yes, In his case, you had Department of Corrections

and school records. You had -- there was an investigator
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or & mitigation specialist infcrmation about relatives

and the like. Pecple that knew him.

Q. And did you review the affidavit from his sister?

A, Yes, that’s what I'm talking about.

Q. How long, Dr. Fisher, have you been using the WAIS-R
IQ test?

A. Since -- I don’'t know exactly. For a long time.

It’s the one that I see the most often in the interviews
of prisoners, which is why I give it.
Q. Let me ask you some questions about the adaptive
behavior areas.
b Yes.
Q. How did you determine whether or not Mr. Larry had
deficits in those areas?
A. Well, really a couple of parts to it. ©One is 1 try
to figure cut whether he’s lying to me or not so I need
some sort of central determination. I thought he was
giving me credible informaticn, again looking to see
whether he’s reliable across sections, whether it's
reliable to the data I got from other scurces. These
kinds of things.

Once I had an opinion that his data had some
merit, 1 included that data with data 1 was getting from
other sources, primarily school records, Department of

Corrections records, the —-- well, vou mentioned the
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affidavit but I'm talking about Just all the scurces of
information from other people that knew him. Oh, I'm a
teacher or I'm a sister. That kind c¢f information that
would relate to each of the 12 areas.

Q. You mentioned adaptive behavior assessment system.
We’ll call it ABAS. Was that given to him?

B. T started to. 1 tried that for a2 few prisoners and
the reason I didn't think it was very useful is it's as,
you know, how do you keep them in check. The ABAS just
had too many questions that were not applicable because
they were in prison and the test wasn’t designed for
pecple in prison so I found that a much, for me, a better
approach was to just ask stralghtforward guestions about
school, academic functioning, adaptive behaviors in the
other categeories -- self care, communication and the like
-- rather than trying to score something that was geared
towards people not in a prison setting.

You would have at least half the gquestions were
not applicable because they were in prison. In his case,
especially not applicable because he had spent sc much
time in prison or training school.

Q. You menticned the use of a WAIS-R. Is that
something you have custeomarily used since becoming a
clinical psychologist?

A. Yes. I have never -- it seemed to me to be guite
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appropriate in the sense that a major guestion 1s are
they lying to you, are they malingering. And in many
prisoner’s cases, we had a prior WAIS-R and so 1f they
said “name four presidents” and this time they named them
and last time they didn’t, or vice versa, that would give
you a clue as to were they lying to you or did they have
a brain tumor or whatnot but something was askew. And so
I felt that for this population was especially important.
Q. Why did you use the WAIS-R as opposed to, say, a

WAIS-TI1?

A. For that reason.

Q. What reason again?

A. Because it allows for a gualitative analysis. It’s
now -- I hadn’t given this any thought until I received

the anonymous question as to what test I was using but
when that guestion arrived, I’'m asked this guestion sc my
answer to it is, as I‘ve said before, I'm lcocoking to the
WAIS-R to give me information and then I compare and do a
qualitative comparison with prior WAIS-Rs that freguently
are in the prisoner’s Jjacket.

Q. Did -- in all respects of the test that you gave
him, the WAIS~R, in December cf 2001 and January of 2002,
did you administer that in accordance with the generally
accepted protocol?

A. Yes.
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Q. For the Court's information, the WAIS-I1T stands for
what?

A. Wechsler Adult Intelligence Scale, Third Revision.
Q. Is that test similar to the WAIS-R?

A Yes. I forgot the exact number but the items are
the same. It's just scrt of, it’s a new revision.

¢. Is it any way different?

A. Yes, it has different guestions. It has, I think,
one primary difference is that it makes up -- it gives
more questicns -- some more guestions and easier

guestions at the lower end of the spectrum, meaning those

who would score retarded and within the retardation

range.
Q. They get some easlier gquestions?
A More and easier is my understanding so you get a

greater continuum, more analysis of that sub-group.

Q. Dr. Fisher, are you aware of any sclentific
recognized authority that states either the WAIS-R cor the
WAIS-II1II is mere reliable than the others?

A. No, and I really think -- I mean, when the gquesticn
was posed to me, I made a thorough attempt to answer
that. I consulted with every expert I could find, every
source of literature and it may well be there but I
haven’t found 1it.

Q. Now, you mentien in ycur report, I believe, which
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you testified about trying to detect malingering, is that

correct?

A. Yes,

2. Did you d¢ that in Mr. Larry’s case?

A, Yes.

Q. What was your conclusion based on your observations?
A. That he was not malingering.

Q. Is there any formal test for malingering, any

scientific test for malingering?

A. Well, you have several authors that have tried to
put forth different attempts for malingering. 1’ve found
that my approach ¢f a combination -- there’s a book

called Rogers that combines the different instruments.
That is what has been most useful to me. It’s, among
other things, it’s very expendable to a court. I can
tell them exactly what guestions I asked and what the
person answered and how I determined that that meant to
me that they were malingering or not.

Q. Is there a so-called formal test, though?

A. Not that T gave. 1In other words, I chocse to do it
that way. There’s the WEY (phonetic) Test. There’s
other tests that perhaps another clinician would prefer.
Q. You became aware as part of your evaluation, did you
not, sir, that another psychologist had administered a

WAIS-IIT to Mr. Larry sometime after your test?
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A Yes. Eight or nine months.
Q. And on the WAIS-II1I, can you tell the Court what the

intelligence quotient result was that you administered to

him?

MR. SAUNDERS: Objection. He didn’t give him
that test.

MR. KILLIAN: WAIS-R. Excuse me.

THE CCURT: Sustained.
A. Yes, he received a full scale score of 69 con the
WAIS-R.

THE COURT: Is that a plus or minus result or
absolutely 6972
A. That’s the -- the American Asscciation of Mental
Retardation and the American Psychological Association
recommend a five point give or take -- used tc be three
points, now it’s five points -- on either side sc the
range there would be 74 to 60. Yeah. Five points either
way .
Q. Is that the same or similar to a standard error of

measurement?

A. Yes.

Q. Se it would be fair to say there’s no exact
intelligence guotient. There's always some error?
A. Right. They’'re saying you shcuid give it that

latitude, five peoints in either direction.
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Q. Cr. Fisher, did you prepare a psycholcgical
evaluation on Mr. Larry?
A Yes, 1 did.

MR. KILLIAN: Approach the witness, Your Honor?

THE COURT: Yes, sir.
{({DEFENDANT'S EXHIBIT NO. 7 WAS MARKED FOR
IDENTIFICATION.)
Q. Dr. Fisher, I would ask you 1f you recognize that

document marked as Defendant’s Exhibit 77

AL This locks to ke the report, yes, that 1 sent o
you.

Q. What is it?

A. This is my psycheclogical evaluation of Mr. Larzry.
Q. Is that your signature cn the last page of that

marked copy?
A. Yes,
Q. Does it appear to be a true and accurate copy of
your evaluation report?
A I think so.
MR. SAUNDERS: May I see that one more time?
THE COURT: Sure.
Q. Dr. Fisher, I'm going toc redact some old IQ scores
in this report, then I'm going tc ask you some guestions
so please bear with me.

(Defense counsel redacts portions of report.)
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G. Dr. Fisher, I will tell you I have redacted some IQ
scores out of there.
A. Okay.
Q. In your evaluation, on the last page under “current
test results,” if you would turn to that page.
Aa. Yes.
Q. As you menticned, you stated in your current testing
that he received a full scale IQ of 6% on the Wechsler
Adult Intelligence Scale, Revised, placing him in the
mentally retarded range of intelligence. That's your
ceonclusion?
A, Yes.

MR. KILLIAN: Your Honor, we would move to
introduce Defendant’s Exhibit 7.

MR. SAUNDERS: Judge, there is also a sentence
in that result that would relate back te things that have
been redacted. I have no objection tc it being
introduced but at some point I would like that to be
redacted also.

MR. KILLIAN: 1’11 do that.

THE COURT: A1l right, the Court will receive
Defendant’s Exhibit 7 upon redaction of the sentence.

Do you wish to go ahead and do that now?

MR. KILLIAN: I will.

MR. SAUNDERS: 1t doesn’t have to be now. We
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can do it at lunch.

THE COURT: I didn’t know if there was one you
wanted me tc look at.

MR. KILLIAN: Let me go ahead and do that now
befcre I get off track. May I approach, Your Honor?

THE CCURT: Yes.
(DEFENDANT'S EXHIBIT NO. 7 WAS RECEIVED INTO EVIDENCE.)
Q. Dr. Fisher, you mentioned in your testimony
something about what’s called the SEM, the standard error
of measurement. Is there also, in regards tc
intelligence guctient testing, something known as the

practice effect?

Al Yes.
Q. Explain to the Ccourt what is the practice effect.
A. Hopefully, I can talk in common sense. It’s just if

you repeat a test with similar questions, scme of the
guestions the same soon after it, is the chance that on
the second rendition you will receive an elevated score.
0. Why is that?

A, Because you have repeated the question. The person
~- 1f 1 said “name four presidents,” the example I keep
giving to him and then he's trying to get that answer and
then six months later, especially if he’s in the prisocn
environment, he’s trying to get information, that

information is something he might query abhout. He's
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givern the same guestion or cne similar teo it, there’'s a
better chance that he would know it the second go round
than the first go round.

MR. SAUNDERS: Objection, Ycur Honor. That
answer 1s based on pure speculation that a person may
attempt to query about it.

THE CQOURT: Well, that’s based con him asking
somebody else. You don’t say you gave the wrong answer
and tell him the right answer?

A, Right. I did mess up my answer. I should not have
said that. I'm saying that the practice effect says that
the chances are in the direction of increasing a score
through repetition of either the guestion or similar
questions. Period.

THE COURT: But the questioner doesn’t tell him
the first time he’s got this right or wrong.

THE WITNESS: The questioner does not tell them
the first time that he got it right or wrong. Correct.

THE CCURT: Sustained. The Court will allow him
to strike the practice effect.

Q. Dr. Fisher, on the WAIS-III, I weould like te ask you
questions about the WAIS-III and the WAIS5-R. Are the
time limitations given for each test the same?

A. I think they’'re similar, vyes.

Q. The intelligence gquotient testing, Dr. Fisher, is
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there a reccgnized -- is the practice effect a recognized
phenomena?

A. Yes.
Q. Without talking about Mr. Larry’s case or any
individual case, tell the Court in general terms what it
is.

MR. SAUNDERS: Objection.

THE COURT: Overruled. 1711 let him describe
what the practice effect 1is.
i Repetiticn of a test, a test with similar guestions,
are likely tc result in elevated scores on the subsequent
administrations.
Q. Just to clarify this, which test, as far as your
test or Dr. Hazelrigg’s test, which was given first?
A. The WAIS-R was given in December and January and his

was given in the fall, in Octcber.

Q. By “his,” you’re referring to Dr. Hazelrigg’s?

A, Yes.

Q. Your Test was given in December and January?

A. Yes.

Q. Dr. Fisher, you testified that based on your WAIS-R

test administered to Mr. Larry, that he had a full scale
IO of 69, 1s that correct?

A Correct.

Q. Now, in terms of intelligence quotient testing, 1is
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it possible to confirm an exact score for an individual?
A. Again, I hope I've mentioned it here, the American
Associaticon of Mental Retardation and the American
Psychological Asscciation recommend that you give it a

five point latitude in either direction.

Q. Would that be called range of confidence?
A, Yes.
Q. And you said those parameters were three to four

points or five points?
AL I think five points.
0. So with regards to ycur €9, the range cf confidence
would be ©4 to 747
MR. SAUNDERS: I object, Your Honor.

THE COURT: COverruled.

A. Yes,
Q. Now, Dr. Fisher, I’m geing to switch gears here a
bit.

MR. KILLIAN: Your Honor, I'm getting ready to
go into guesticns about a different area or a different
precedure. Do you want to go ahead and proceed cr stop
fer lunch?

THE COURT: This might be an appropriate time,
then, if you want to change channels. We can go ahead
and take the lunch recess. Dr. Fisher, you may step down

al. this time and we’ll resume your testimony in a few
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minutes. Anything further from the State or the defense
pricr to the lunch recess?

COUNSEL: No.

THE COURT: Mr. Sheriff, we’ll be in recess
until two o’clock.
(LUNCHEON RECESS WAS OBSERVED.)
(DEFENDANT AND HIS ATTORNEYS IN THE COURTROOM.)

THE COURT: You may proceed when you’re ready.
Q. Let me ask you a few more guesticns before I change
channels. Did the WAIS-R that you administered to Mr.
Larry, can you tell the Court how that is administered in
terms of directions, guestions, how they’re asked?
A. They're just different -- there are 11 different
sub-tests and you ask questions that are different for
each sub-test and a couple -- there’s one sub-test where
you’ re having them draw a figure underneath figures but
most of them are, you are saying things, again, T use
that example of name four presidents. How are these two

things alike or add these two numpbers. That type of

thing.

3. And so you read the directions, too?

A. Yes.

Q. And as far as the answers, does he write his answers

down on each sub-test or do you write them down?

A. I do.
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Q. Now, during the course of this, when you became
involved in this case, you became aware of and received
some records from Dr. Mark Hazelrigg regarding a forensic
evaluation he had done on Mr. Larry?
A. Eventually I received some records from him, yes.
Q. Also, did you receive some results from an

intelligence guotient test that was administered by Dr.

Hazelrigg?
A. Yes,
Q. And do you recall what the full scale IQ cor score

that he gave Mr, Larry?
Al Seventy-four.
Q. Okay. MNow, is that score, 74 that is, is that
consistent or inconsistent with your full scale score of
69?2
A It seems to me that it 1s consistent.
0. Why is that?
L. Well, again, we have a suggested variation cof five
points, you know, plus or minus for any given person
that’s given it at any given time, and he’s within that.
You could take it from that perspective.

He’'s taken a very similar test again a few
menths later so I would expect a few points’ gain because
of the practice effect as I discussed. So regardless

from the point of view, it wasn’t surprising that it
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would be a few points difference if he had gotien a 67 or
something. They’re within the range of what I might have
expected.

Q. Now, after you received those scores and received
some of Dr. Hazelrigg’s records, what did you do next as
far as your evaluation of Mr. Larry?

B Well, the infeormation -- I didn’t know it had come
from Dr. Hazelrigg but when I found out, he had some
gquestions about the IQ test that 1 had administered,
which was the WAIS-R. I proceeded to guery every -—-

MR. SAUNDERS: -- Cbjection. Asked and
answered, Your Honor.

THE COURT: Qverruled. Go ahead.

THE WITNESS: -- guery every source where I
could find out information about that. This included the
American Psychological Asscciation, the Psych Corporation
that produces the WAIS-R test —-- all experts I could
find, which were many since I've been doing this for a
long time, and the State’s witness 1s an issue of
concern. Larger -- this included both psycholcgists and
attorneys who work in this area. And further the
agencies where this is a major consideration and they
were a source of literature, such as the Capital
Collateral Center in Florida, same cone here in North

Carolina.
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So 1 looked everywhere that I could think of to
see whether I was using the wrong test or using a test
for the wrong reasons or any of those things that were
possible as concerns.
Q. And you found no definitive authority either way. Is
that correct?
A. I found nc either individual or court opinion or
article which said this test is the be all and end all.
I weould find some opinions that said well, you know, the
WAIS-R is better because ycu can do a qualitative
analysis, the WAIS-III is better because it’s more
recent. You would have different copinions about some
other people like Kaufman or other IQ tests. You would
find different opinions regarding the different tests
that were given but I found no conclusion as to which
Ttest was the best.

I also found several sources that had looked at
this same broad range. In other words, if there’s a
person whose opinion is you should this test or this test
or this combination and had looked at all cof them, as I
hopefully have looked at all them, and said the same
thing. There is not a censensus seen, and this came cgut
through court cpinions.
Q. When was the WAIS-111 developed? What was the first

vear, dc¢ yocu know?
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A I'm not positive of the first year. It comes out
and then it has a time for adaptation. It was at the end

of the 199C's but I don’t know exactly.

Q. But 1t came out late 1990's?
A. Yes.
Q. Now, part of making a diagnocsis of mental

retardation, this invelves some clinical judgement or is

it --

Al -—- Yes,

Q. -— IQ score?

A. Well, we have discussed the adaptive functioning

and, clearly, that would include clinical judgement about

those 12 areas.

Q. And did you do that in Mr. Larry's case?
. I did.
Q. Would you summarize for this Court what your

findings were?
A, Yes. I found that he had -- I think the criteria
are difficulties in two or more of the areas. He had
difficulties in many of them. I think if we just go with
some cof the basics.

Here’s a person who repeats first grade,
repeats fourth grade, only goes as far as the sixth grade
and during all that time is getting just Cs, Ds and Fs.

This is a problem of functional academics.
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You have a person whe never has held a job for
more than a couple of weeks. This 1is work area. You
also have a person who within the job -- again, sort of
in the work area and sort cf self care as a lot of the
issues overlap -- is never able to develop beyond any
menial work. His work is all -- the longest he’s held a
job is two weeks so it's not really even worth getting
into details but he didn’t ever hold a job that requires
abstract or complex thinking.

In terms of self care, we heard these
descriptions of the, you know, nct able to work, only
changes clothes, only washes, only takes care of those
kind of things if pushed to do it, if instructed to it.

Being aware of conseqguences of his actions --
clearly, he is a person who 1s not aware of the
consequences of his actions because he continues to get
into trouble feor his behaviors, making poor choices,
making wrong choices in terms of things like use of
community resources. Here's a person who was coffered at
several points vocational training and the like and never
took that or benefitted from that,

So, well, certainly more than two but from a
large number of the overlapping areas of adaptive
functioning, he presented.as being much less than

adeguate. T mean, we see, if I can summarize i1t, this is
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a person who just doesn’t make it in scheool at all and
you really are -- the number that repeat first grade is
small and only go to sixth grade 1s small. And then he
proceeds to not be able to do any kind of work that
includes any real thinking and the work that he has, to
hold it only for a short amount of time.

He proceeds to be a person that can’t take care
of himself -- washing, bathing, putting on clothes --
unless they’re presented with the structure that makes
them do this. He is described by family mempers as being
a real lener withcout friends, who has these interpersonal
skill deficits and who every time he tries to function in
the more complex community -- I say every time in the
sense that he spent a lot of time either in prison or
down at the training school -- he makes it only for a
matter of months or a short amount of time and then he’s
back in the more intense structure of prison or jail.

And I tock all of these together -- I took it
together in the context of my years deing this and said,
yes, indeed, this is a person with significant and
serious limits in their adaptive functions from certainly

more than two of the areas as delineated by AAMR cor DSM

Iv.,
Q. What about areas cof 15A-Z20057
A I think one says 12, one says ten but thevy’re
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l similar.

2 Q. But in substantially the same areas?

3 A. Yes,

4 THE COURT: Defendant’s Exhibit No. 3 had a

5 social history that says that he was employed at Salem

6 Systems for three months earning $338 a week. Were you
7 familiar with that record?

8 THE WITNESS: I don’t remember that particular
9 site but I do remember contradictions and paradoxes. I
10 don’t remember any description of a lengthy employment
11 but my recollection if I‘m asked that, and we heard

12 earlier today, that the employment never lasted beycnd a
13 few weeks, so I don’t recall and I don’t think I put in
14 my report anything lasting, you know, in this case three
15 months or half a year or a year. 1 was not aware cf one
16 that lasted that long.

17 Again, although I would put three months still
18 as marginal as far as sustained employment.

19 THE CQURT: You alsc described -~ and, again,
20 just happened to see this record right before we came
21 back in -- that his experience consisted of concrete
22 finisher, welder and carpenter?
23 THE WITNESS: Well, now, that one comes up
24 frequently in the prisoners that I evaluate and that Lis
25 not consistent with my interview with him. At least it’s
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been my experience I find that when -- it might say
concrete finisher but when you ask them about it, it’'s
much more “yes, I moved a wheelbarrow.” So I don't have
the details here but he never described, either in the
self description or the description from family members
and cthers, I never was given the description of any
specific work duties that were as complicated as would be
connoted by welding specialist, for example.

THE CCURT: Can you —-- I just want to make sure
I’'ve got this right. You have named as the categories
functional academics --

THE WITNESS: -- Self care, definitely.
Interpersonal skills -- he’s a person that, at least
through the family descriptions and his own self
description, that is always being a loner. The use of
the community, I think, is the one -- in DSM IV -- ]
think he was presented with some opportunities through
vocaticonal training, at least he said he didn’t want to
do that at the time it was offered that and one of them
also includes benefitting from experience and he clearly
doesn’t. Every time he goes out intec the community he
fails within a short amount of time and returns to
prison.

THE COURT: Work skills is your other cne?

THE WITNESS: Work skills I would definitely
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include. T would include that even with your addition of
three months at a job.

THE COURT: Again, I just was curious if you
were familiar with that.

THE WITNESS: I don’'t recall. 1 may have read
it but I don’t recall that.
Q. And social skills, Dr. Fisher. The Jjudge may have
asked you this but was that an area ycou were able tc
identify?
A, Yes, but I'm shy in that area for this reason. That
that one, neither the AAMR or the DSM IV, never really
delineate exactly what they mean. They do -- 1it’s been
sald of him consistently and he’s self described as a
loner, a person that doesn’t connect with others but I
don’t know because I don’t know exactly what they mean by

social skills so I can’t answer that cone definitively.

Q. For my clarification, you say functicnal academics?
A. Yes.

Q. Self care?

A, Yes.

Q. Work?

A Yes.

Q. Use of community resocurces?

A Yes.

Q. And what about self directicon cr communication?
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A. Well, self directicn I put in the category of --
communication is another one that I wish they would have
given some more specifics for it. But self direction, to
me, is a person who every time they return to the more
coemplex community from a prison environment can’t
function. That’s a person lacking in self direction.
That's my —-- the basis for my clinical interpretation of
his failure in that category.

THE COURT: So you do or don‘t --

THE WITNESS: -- I do believe that he failed in

that category because he was never able to stay out of

prisor., 1I’m trying to give my raticnale for my clinical
opinion.

Q. Which category is that? 1'm sorry.

A, That he's not capable of independent living.

Q. What about in the area of home living?

A. Well, we talked about that a little bit in that I
think the prosecutor probably pointed out that he did not
ever, you know, complete a checkbook before the age of
13. I asked him about that in my interview with him
generally and he had never, in my understanding from my
clinical interviews and surplemented by the data that
came from his family members, he has never had
independent living skills. In other wcrds, lived in his

own household where he’s had to do the checkbook.
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So in other words your question kefore was at
the age of 13 but I'm saying no, 1 talked to him about
his whole time up to the time that I saw him and he said
that no, he had never been in an independent living
arrangement. I think he was in one with a girl for scme
time but never one where he was required to keep the
books, do the checks, make the payments and where he
completed this task.
Q. So, again, 1 apologize. I'm not trying to confuse
you but in the home living area, did you identify a
deficit or not?
A. Yes, and that’'s the reason why. But, again, these
areas overlap.
0. What about health and safety?
A, Well, you know, I regard that as overiapping with
self care and it depends on wnhat rubric or what category
you put in. A person who has to be told to change their
clothes or to c¢lean and dcesn’t wash. Is that health or

is that self care?

Q. Is that a yes or no? Is that a deficit in this
domain?
A, Well, it's a deficit but I put it in the category of

self care but if another clinician put it in the category
of health, I would have no guarrel with that. I1f someone

sald 1it's net a deficit, I would have a guarrel with it.
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1 Q. Finally, how about the area of leisure skills?
2 A, I don’t know. 1’ve never done that. It was
3 described that he and he described to me as a person who
4 doesn’t really have hobbies but I don’t know what to do
5 with that category. I don’t think I’ve ever checked that
6 one.
7 Q. What about communicaticon. That’s the last one.
8 A. Well, that’s a very tough one for me because, you
9 know, I have yet to run into a prisoner, including those
10 who are retarded, who haven’t been able to talk. You say
11 well they're able to talk to me and communicate with me
12 so they pass that but I think probably they mean more in
i3 terms of effective communication.
14 I really didn’t analyze it in as great detail
15 because there were S$o many others where his failure was
16 so specific and significant.
17 Q. Now, were you here this morning the entire time when
18 Ms. Carclyn larry was testifying?
19 A, Yes.
20 Q. And did you hear her testimony?
21 A. Yes.
22 0. Is part of your opinion based on what she testified
23 to?
24 A. Yes, 1t is.
25 Q. Is that the kind of testimony that is important to
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you in discerning whether a person had a deficit in these
adaptive areas, adaptive skill areas?

Al It's important. It’s more important when you have a
person that’s falling, as he is certainly, sort of in
this fence territory.
Q. Is a part of a diagnosis for mental retardation --
is there such or is there a problem with what’s called
impulse control?
A, I believe that’s in the AAMR opinion. That these
are pecople that have prcblems.

MR. SAUNDERS: Objection.

THE COURT: Well, cverruled that it exists.
Q. Is that something that’s present in people who have
mental retardation as part of your experience and
training and education?

MR. SAUNDERS: Cbjection.

THE COURT: Overruled.
B Yes.
Q. And Mr. Larry, based on your evaluations, his
history and interviews and view of miscellaneous records,

did he seem to have that probliem?

A. Yes., Impulse control. Yes.

Q. What's that? What is impulse control?

A, Well, in other words, looking at his difficulty from
learning from experience. This is an overlap category.
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You weoculd see it with mental retardaticn. You wad also
see it with antisocial disorder. 1It’s a person who does
not benefit from experience, who is impulsive, who acts
out, who doesn’t learn from experience. We’ve had that
described in much better detail than I could do it this
morning.
(DEFENDANT'S EXHIBIT NO. 8 WAS MARKED FOR
IDENTIFICATION.)
Q- Dr. Fisher, I’'m handing you what’s marked as
Defendant’s Exhibit 8 and ask that you look at that a
moment and I'1l1 ask you scme questions about that.
A. (Witness reviews exhibit.) I'm ready.
Q. Does Defendant’s Exhibkit 8, left hand column, does
that illustrate what you just testified to about what

adaptive deficits you found tc be present in Mr. Larry?

A, Yes.

Q. Except for communications, is that correct?

A. Correct.

Q. End there are some that are typed and there are some

handwritten in by me. Would you agree that those are
areas that you identified?

A, Yes, T would.

Q. If you lock in the middle ceclumn, does that set out
the human what we call adaptive behavior skill areas

taken from the statute?
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A To the best of my recollection, yes.
2. aAnd those pretty much track the DSM IV, is that
correct?
A. Yes.
Q. Can you use that chart, Defendant’s Exhibit 8, to
illustrate what you just testified to today to show what
the deficits that you found in Mr. Larry as compared to
what the statutory domains are?
A, Yes, that’s -- I found the ones in the left hand
column to be the primary deficits that he had.

MR. KILLTAN: Your Honor, we would move to
introduce Defendant’s Exhibit 8.

THE CQURT: Any objection?

MR. SAUNDERS: No, sir.

THE COURT: The Court will receive Defendant’s
Exhibit 8 to illustrate his testimonvy.
(DEFENDANT' S EXHIEIT NO. 8 WAS RECEIVED INTO EVIDENCE.)
Q. Dr. Fisher, based upon your examinaticn cof Mr.
Larry, your review of Mr. Larry’s prior testing and
school records and his instituticonal records, that is DBCC
records, do you have an opinion based on a reasonable
degree of certainty in the field cf psychclogy and
specifically the area of mental retardation about whether
Mr. Larry has significantly sub-average general

intellectual functioning existing concurrently with major
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limitations in adaptive functioning, both of which were

manifested before the age of 18 years?

A. Yes. I would add T also reviewed his school
records.

Q. I think I asked that. What’s your opinion?
A That he does.

MR. KILLIAN: That’s all on direct.
THE COURT: Cre¢ss?
CROSS EXAMINATION by MR. SAUNDERS
Q. Dr. Fisher, this is Defendant’s Exhibit No. 7, which

was your psychological evaluation, 1is that correct?

A. Yes.

Q. Is that accurate and complete?

A. I think so.

Q. Do you want to take a minute or two to look at it to

make sure it’s accurate and complete?

A (Witness reviews exhibit.) It seems to be in my
look.
Q. There’s not a date on there. Do you know when you

came to those cecnclusions that you have compiled in that
evaluation?

A, I do not know. I sent that to Mr. Killian.

Q. Would it have been before or after vyou received Dr.
Hazelrigg’s report?

a. Before.
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Q. But it is accurate, is that correct?
A. I think so.
Q. Well, I just gave you an opportunity to look at it.

De you need to lock at it again? 1Is it accurate or not?
It’'s your report.

A, Yes, I think it is accurate. TIf ycu’'ve got
sgmething that suggests that it’s not accurate, then I
would listen to what you have to say.

0. Well, I'm just trying to get your opinlon as tc

whether or not your --

A. -— Yes, I bkelleve it 1is accurate.
Q. -— Your opinion is it 1is accurate
A, I think that it is accurate, yes.
Q. Now, did you review any of the testimony of Dr.

Cooper in the defendant's trial in 189572

a. I heard you mention that earlier today. I don't
recall reviewing anything that he said or wrote. That’'s
my initial -- I did a quick look through my box that has
the file and I don't remember seeing that. I may have

but I don’t remember seeing that ¢r seeing either.

Q. And Dr. Cocper 1s a licensed psychologist?
A. I don’t know.
Q. You didn’t attempt tce contact him or find out

anything about him?

A. Correct. I did not.
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Q. It may have been important to see what his
evaluation was to assist you in your evaluation as well,

would it not?

A, Yes, it may have been important.

Q. But you chose not to talk to nim?

A. I don't know I know who it is. I'm sorry. I don’t
mean to be -- I don’t think I know who it is. 1 looked
back through my records and I just, I don’t -- I didn’t

find anything about that.

Q. Bottom line is you didn’t review his testimony from
the 1995 trial?

A, Correct.

0. Did you review the defendant’s testimony from the

1985 trialz

A. No, I do not think that I did. I don’t recall doing
that.
Q. Don’t you think that may have assisted you in

determining the defendant’s communication skills?
A. Well, I doubt it because I just -~ that

communication one has really been hard for me for all the

defendants. I don’t know what 1is great communication and
what is bkad communication. 1I’ve just seen tcc much -- 1
don’t know. I don't know what the standards are for goocd

and bad communication.

C. well, if you don’t know what the standard is how can
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you say he has a marked deficit?
MR. KILLIAN: Objection. I don’t think he said
that. I think he said he didn’t find that one.
THE COURT: I think you said you didn’t use
cmmunication freguently?
A. I just -- I don't know. I think my description was,

I hope my description was that I don’t know how to say

here’s the whole person’s scores in communicatien. This
counts this way or not. I don’t know how to do it.
Q. Then how do you determine whether or not scmebody

has a marked deficit?

A. I’'m not good at doing that based on the
communication factor.

Q. Okay. So we should strike out communication on this
Defendant’s No. B8,

A. Yes.

Q. Okavy. These ones that were written in as opposed
tc typed in, when did you come to those conclusions?

A. I don’t think my conclusions have really changed. I
think the way I have described him has been consistent.
Q. Didn’t you talk with Mr. Killian befcre you
testified and tell him what the areas were?

A, Yes.

Q. There’s four items on here that are written in and

not typed in, which means they were written in after this
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exhibit was prepared?
A. Okay.
Q. And this exhibit certainly would have been prepared
after he talked to you, right?
A, I expect so, YES.
Q. So what the explanatiocn is for these four written in
you are telling the Court that you don’t have an idea why
that is?
A, I guess that’s my answer. My answer is that what I
explained here in court is exactly the same as the way I
have explained to him each time he’s asked me about my
evaluation of Mr. Larry.
Q. Dr. Fisher, let me ask you 1f these four were not
written in after Dr. Hazelrigg’s report was received?
A. No. My description of him didn’'t change based on
Hazelrigg’s report. I don’t think anything changed.
Q. Now, I believe you indicated one of your primary
areas that you had a lot of training in was to classify
and evaluate prisoners who scored in the mentally
retarded range?
A, Yes,
Q. This defendant never did that, did he, while he was
in prison?
A. I'm not aware of -- yes, 1 scored him as mentally

retarded in the prison range.
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Q. But I mean prior to you sccring him any other test
he had ever taken had never scored him as mentally
retarded, had it?

MR. KILLIAN: QObkjection. What test?

A. I'm being nervous abcut answering this gquestion.

Q. Well, you’ve looked at his DOC records, did you not?
A. Yes.

Q. And you know that when he went in in 1976 he had a

BETA 1Q of 34.
A. I don't recall that. BETA is not the reason. It
may have been something I saw but slipped my mind is that
BETA is a screening test.
Q. It's a screening test?
A. Yes.

MR, CAUSEY: Your Honcr, I’m going to chject.
We're going into tests that haven’t been identified as
what they’re used for and what they are.

THE COURT: Is it part of the record?

MR. SAUNDERS: Yes, sir, and he claimed to have
this area of expertise as well.

THE COCURT: Overruled.

Q. In another one of the -- on page six, he had an IQ
of 887

A, Do you know what type test this was, by any chance?
Q. I do not. Heow thorcughly did you look at his prison
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in prison, and this defendant doesn’t fall in that
category, does he? Whether or not they were self
administered, what kind they were, he never scored in the

mentally retarded range while he was in prison, did he?

A. No.

Q Now, you gave the WAIS-R, is that right?

A. That’'s correct.

Q You did not give the WAIS-IIT?

A. Correct,

Q. Would you tell the Judge once again why you chose

the WAIS-R as opposed to the WAIS-IIIL.

A. Yes. In my experience, the WAIS-R is much more
likely, cause many of these prisoners have been in
prisecn, as this prisconer nas, for a number of years, to
have a previous WAIS-R so that ycu would be able to do a
gualitative and gquantitative analysis so you'd be able to
say here’s how he answered the questions last time. Did
he have gross differences? You wculd have more
information and that would allow you to say there’s been
neurological damage, the person is lying, cor any of the
number of hypotheses that you wouldn’t be able to
consider if you gave a test that they had never been
given before.

Q. So tell Judge Spivey the previous WATIS-Rs that you

cecmpared your testb to.
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A. He -- well, again, I just know -- I mean 1 have an

answer teo this and I’'m nervous about giving it.

Q. Well, the WAIS-R -- you said you were able to
compare --

A, -- Oh, okay. He did not have a previous WAIS-R,
Q. Ckay. So there wculd be no reason for you to give

the WAIS-R if that was your only reason for giving it was
To compare it?

A No, 1 did not know what all cof his record was. 1
didn’t know if I was going to come upcn a WAIS-R. 1It's
more likely.

0. But you didn’t loock at his reccrds before you went
and tested him?

A. I don't know to what extent I had reviewed his
records before all that.

Q. Anyway, you had nothing to compare it to, right?
A, Right. He dces not have a previcus WAIS-R in his
prison record.

. Sc you don’t know whether or not he was actually
malingering or not?

A, T gave my opinion about that.

Q. I understand that but that was based on some
questions that you asked him?

A, Yes.,

o. You didn’t give him any test for malingering, did
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you?

A. No.

Q. And there are tests for malingering, aren’t there?
A. There are tests for malingering.

. And do you know what some of them are, Dr. Fisher?
A. Well, I know the one Dr. Hazelrigg gave was the Rey

test. There are several others. I can’t think of them
off the top of my head.
Q. Now, you gave the Rey test because that was in his
report. You saw that. Tell Judge Spivey some other
malingering tests.
A. I don’t know as I'we just said.
Q. Would you tell Judge Spivey what specific questions
you asked this defendant to determine whether ¢r not he
was malingering?
A, Well, I think -- no, I can’t say what questions were
repeated but I can say the nature of it included these
components. Was the data reliable? ©Did he give -- one
of the reasons I have two testing sessions is so I cculd
see was the data from him reliabkle. Secondary, was that
data consistent with information that I would review from
the reports.

For example, if he said T went to the first
grade and records say nhe went 10 The sixXth grade, that

would be inconsistent. Further, 1I’'m looking for any --
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Q. -- Well, how did he answer that gquestion?

A. He answered truthfully abcocut his schooling.

Q. Which was what?

A. He had been to the sixth grade. He had repeated the

first and the fourth grade.
Q. And in the Department of Corrections, you notice

that he told them on one occasion he went to the eighth

grade?
A. I do remember that, yes.
Q. And on another occasion he told them he went to the

eleventh grade?

A. 1 forgot that one but 1 do remember the eighth
grade, yes.

Q. So you asked him what school he went to or what
grade he completed?

A. As 1've sald before, once, I don't remember exactly
what questions I repeated. I do this for each inmate.
You repeat guestions and you also compare the repeat
guestions with data from outside sources. S0 you have
what school did you attend or whatever the guestion might
be repeated both to them and then from outside data
sources. 5o that’'s an issue of reliakility and I was
goling to continue, if I may, that ycu alsoc have things
such as presenting paradoxical symptoms. This is a

person who says they wait all day long, they’re jumping
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off the walls and then priscn personnel, who I always
talk to when I go there, say, oh, they sleep all day. GSo
there is information there that is inconsistent.

Clinical judgement. I’ve been doing this almost 30
years. You have a sense -- is this person someone who's
trying to con me, is this a person who’s trying to
malinger. You have a sense of that. Are we presenting
with rare symptoms? Is this a person who's coming in, in
this case, would be exaggerating retardation or
schizophrenia or something and presenting symptoms
because I am aware of the symptoms that follow in a
particular diagnosis. A person who is malingering or
pretending to present that most often is not s0 you do an
assessment of that.

Put all this together, and it’s something you
do all the time, you give a fair assessment, one you can
speak to a court of how you assess malingering potential.
Q. So even though there are tests to give, you didn’t
give any?

A. I specifically didn’t give them because I don’t
think they are as -- I have found as a clinician that
this is the best way for me to both assess malingering
and present it to the Court. That’s what I think is most
effective.

Q. Even though you’re sitting here telling the trier of
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fact, Judge Spivey in this case, that you asked specific
guestions to determine whether or not he was malingering,

you can’t tell the Judge any specific questions that you

asked?
A. I think I did one but, I mean, I'm not even qguite
sure how the Court needs that guestion is. I used the

cne of the sixth grade but what if it had been what job

did you work. I’m not quite sure if it’s, well ---

Q Ckay. And you reviewed his school records?

A I did.

Q. Well, you remember Ms., Mixon testifying, Dr. Fisher?
A I don. Yes, I was here.

Q. ind she said he just tended to give up very easily?
A Yes, she did.

Q. And that he gave up fairly easily on difficult
tasks?

L. Yes.

Q. And you heard his sister testify?

A. Yes, I did.

Q. And she said if he didn’t really want to do

anything, you could forget 1it?

A. She did.

Q. Now, can you tell Judge Spivey how the WAIS-R is
different from the WAIS-III?

k. I can’t tell all of the particulars. The WATS-III
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is the newer version. TIt’s revised to include a newer
set of questions. Some are the same, some are different
and though some of the differences include that it has a
greater number cf questions for the category that is
retarded so that the category that falls 70 and below has
a greater number of questions assessing it sc the intent
there was to gather a greater continuum for more
information about those who score retarded rather than a
small amount of information.

Further, it has, I believe it has an intent to
compensate for increases that one would expect in
intelligence over time. Those are two cf the things that
come to mind.

Q. So the bottom line is it would be a better test for
mental retardation than a WAIS-R?

A. No, I don’'t think so. 1In this case with this
prisoner, you know, I told you why I gave my test and I
think it was the right thing to do. I mean, you know, I
wish a colleague would have asked me if they had concern
but that never happened.

Q. You say for this prisoner? You only gave this
prisoner the WAIS-R cor ycu gilve all prisoners?

A. No., All prisoners. I give most everyonhe —-- most
all of them have had WAIS-Rs in their history.

Q. I noticed that Mr. Killian had you bring DSM-TV.
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A, I don’'t have 1it.

Q. He asked you to compare the DSM-IV to the 15A-20057?
A. Yes.

Q. He didn't ask you about DSM~III, did he?

A, He did not.

Q. He asked you about DSM-IV because that’s the newer,

updated version, isn’'t that right?

A. Well, yes, the DSM-IV TR.

Q. A newer, updated version?

A. Correct.

Q. Again, the WAIS-III, Dr. Fisher, you have to go back

for kind of more testing yourself, don’'t you?
A, You can. You can get their videotape, which I’'ve

watched, or you can go to a workshop, yes.

Q. And you've done neither of that?

A. The videotape I have watched, vyes.

Q. But yet you don't choose to give that test?

B No, I -- for prisoners, I really think that -- I am

getting my best data I can find, something to compare it

to. It’s just that the malingering issue comes up soO
cften.

0. And you had nothing to compare it to in this case?
A. I did not.

Q. They asked you about his adaptive behavior and the

deficits therein.
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A, Yes, they did.

Q. Did you give him any test for that?

A I did not.

Q. And there are scme tests --

A -— Well, I gave -- actually, T tried. I think under

examination earlier I gave part of the adaptive behaviors
scale but the questions aren’t geared towards prisoners,
and he’s, if anything, he is a prisoner.

Q. Which brings me back to your psychological
evaluation and report, Dr. Fisher. You said in your test
administers and materials reviewed, you said the WAIS-R
was administered to this c¢lient on both of these sessiocons
in December and January?

A. Yes.

c. In addition, prison staff were interviewed regarding
his behavior there?

A. Correct.

Q. In addition, ABAS, Adaptive Behavior Assessment
System, was glven --

A. -- Right.

Q. -- to evaluate his adaptive behaviors before the age

of 18 and when not incarcerated?

A Right.
Q. Well, which is it? Did you give it or didn’t give
it?
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B, Well, T gave it but I had to put too many N/As. It
would say -- the questicn’s geared mainly towards how
they fill out a checkbook and things that I kept coming
up with N/As, not applicables. He’s in prison.
Q. But you didn’t file this report until after you had
interviewed this defendant, correct?
A. Ccrrect.
Q. And this is pretty clear that you’'re stating you

gave the test?

A. Correct.

Q. And that’s not accurate, 1s it?

A. I think it is accurate.

c. Ckay, then can we see your results?

A, No, I didn’t finish giving the test because I didn’t

think it provided enocugh data to score,

Q. Ckay. So your report that you said a minute ago was
accurate 1s not accurate, 1s 1t?

A. I don’t know -- I do know the answer to that 1 think

is a fair response to your gquestion.

Q. Did vou interview Carclyn Larry?

a. I did not.

Q. Did you interview his mother?

A. I did not.

Q. Who were some of the teachers that yocu --

A, ~-— T did not. I only reviewed the records they gave
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me.
Q. I thought you indicated that you had interviewed
teachers?
A, I don’t remember.

MR. KILLIAN: I don’t think he said that, Your
Honor.

THE COURT: Overruled.
Q. If you didn’t, 1 apologize. I had it written down
under whether or not --
A. -- Well, maybe I did say that but --
Q. -- you could make a determination of whether he was
telling the truth about some things.
A, I'm sorry. I don‘t recall interviewing a teacher or
a sister or a mother,
. Sc ycu didn't give the behavicral skills test to any
of his friends or relatives or teachers who would know --
A. -- No., That would have been & better apprcach but I

didn't do it.

Q. You chose not to do that?

AL I didn’t do that.

Q. Now, you didn’t give the Milan test either?

A, No, I just gave the test -- I gave the WAIS-R that T

have described to you.
Q. Do you know what the Milan test is, Dr. Fisher?

A. No, I don’t.
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1 Q. You don’t know if that’s an adaptive skills test?
2 A. Milan? No, I don’t. I don’t know the Milan test.
3 Q. Now, you talked about for his functicnal academics,
4 you talked him about him repeating the first and fourth
5 grade?
6 A. Yes. I believe that’s from the records review.
7 Q. And, of course, you heard his sister say he came
3 home a lot at recess?
9 A Yes, I did.
10 Q. And, you know, not attending school would be one of
11 the reasons why he didn’t do good in school?
12 A. Yes.
13 Q. And do you remember his first grade school teacher,
14 what she had tc say about him?
15 A. No.
16 Q. Her name is Eleanor Merris. And this is the one he
17 repeated, right?
18 A, Correct.
19 Q. It’s got a section for perscnal and socilal
20 adjustment. See that?
21 a. Yes.
22 Q. And under “listens well,” what does she have marked
23 there for all four quarters?
24 A. What is that, an X? I'm sorry.
25 Q. Well, it certainly looks like an X compared -- that
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looks like a check mark and you can certainly tell the

difference between the two?

A.

=R O]

.

Yes.

And that locks like an ¥, doesn’t it?
Yes.

And X means pupil needs improvement?
Yes.

Sc for “listens well,” she’s got “needs improvement

every guarter.”

A,

Q.

with
A.

Q.

Yes.

Also, “fellow directions” she’s got an X?

Yes.

Which means needs ilmprovement?

Correct.

And that could have been one reason why he didn’t do
well in first grade?

Yes.

And there’s another check mark down here. What does
apply to?

“"Works and plays well with others.”

She doesn’t think he had a problem getting along
other individuals, did she?

No.

And she was somebody spending eight hours a day with

him for 180 days out of the year?
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A, Yes,
Q. And every teacher that he had while he was in school
indicated that his ccnduct was satisfactory?
b. I just can’t give a fair answer to that one. I
don’t recall.
Q. You want to go back thrcugh them?
A. Well, I just, you know, otherwise I’'d be giving you
an answer that I just don’t recall each one.
. Well, this is in grade two. Here’s his conduct.
S’s all the way across. That stands for satisfactory?
A. Yes.
Q. Which means that apparently he didn't act up in

class, didn’t have problems getting along with other

folks?
A. They marked that as satisfactory.
Q. In feourth grade, first guarter he had an N, which

means needs ilmprovement?

A. Yes.

Q. The rest c©f the time he had 35787

A. Yes.

Q. Which means he got along -- apparently after she

straightened him ocut he got alcong with folks?
AL I believe that means he’s satisfacteory in those
areas, yes.

Q. So he didn't have any problems while he was in
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school that year getting along with folks and adapting
and, you know, some of his socialization process. That
wasn’t a problem?

A. I don’'t know. To me, that seems like a jump. He got
satisfactory in those areas that were marked.

Q. Well, you said that you relied on these for
functional academics?

A. I did. Yes.

Q. Well, if not going to schocl would exrplain why he
didrn’t do well in school because apparently he got along
well with the teachers and he got along with the
students. It wouldn’t have been scome cther reason.

A. Yes, not going to school explains why he was not
doing well in school.

Q. And when he répeated rthe fourth grade he'd already

started his drug use, had he not?

A. Yes.

Q. And that may explain why he wouldn’t do well in
school?

i It's possible,

Q. And he only went to the sixth grade. At the time he

was in the sixth grade, he was 14 years of age?

A. He may have even been older than that.
Q. And then he started getting 1n trouble?
a. He went to Fountain the next year, yes.
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] Q. And that was in 1970, right?

2 A. I believe that's —-- Y70 or ‘71, yes.

3 Q. Spent a year down there, then had an opportunity to
4 send him to vocational school but he didn’t want to go,

5 did he?

6 Al Right,

7 Q. Because that would be hard. He didn’t want to do
8 anything that was hard?

9 MR. CAUSEY: Objecticn.

10 THE COURT: Sustained.

[ MR. SAUNDERS: Then in ‘72 is when he started

12 getting in trouble and going to priscn?

13 A. Yes.

14 Q. And one of the reasons that he never held a job is
15 because he was in prison most of the time?

16 A. Correct.

17 0. And he had troubles with self care and didn’t want
18 to change clothes and didn’t want to wash?

19 A. Yes.

20 Q. But, I mean, he would do it if they stayed on him?
21 A. Yes.

22 o. But he could do it. It wasn’t that he didn’t know
23 how. He could do it. He just chose not to?

24 A. Correct. He could do it.

25 MR. KILLIAN: Objection to whether he chose or
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1 not.

2 THE CQURT: Overruled.

3 Q. You don’t have any notation that he didn’t want to

4 do it, that he didn’'t choose to do it. You just said you
5 found an indication he didn’t want to do it?

6 A. I think my answer -- I said he could do it, vyes.

7 Q. Sc the fact that he chose to is different than not

8 being able to?

9 A Yeah, chose not to.

10 Q. And that was like almost all his choices in life,

il Dr. Fisher. He chose the path that he went rather than
12 not being able to work?

13 MR. CAUSEY: Objection. That’s not a guestion.
14 THE COURT: Sustained as to the form.

15 MR. SBUNDERS: Now, you sald he was incapable of
16 self direction. You said he was incapable of independent

17 living?

18 A. Yes. My interpretation of the record led me to

19 believe that he did not have any extended time of

20 independent living, where he’s, you know, filling out the
21 checkbocok. Independent living,

22 Q. Did you talk to you about his wives?

23 A. I did not. I believe they were -- well, I think

24 they were common law. I'm not sure.

25 C. He got married twice in the Department of
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Corrections?

A, Yes.

0. Did you talk --

a. -- I did not talk to --

Q. Yeu didn’t talk to either one of his wives —-

A. -—- No.

Q. -- to see how he was deing as an adult?

A. No, I did not.

Q. I mean, you know how he did as a child. He was --

if he didn’t want to do something, he just didn’t do it?
L. I did not talk to either of them.

Q. I think you also indicated that this self direction
was because he didn’t understand consequences and only
chose to repeat & crime &as opposed to continue to work?
A. That’s fair.

Q. So is it your opinion that everybody who commits
ancther crime and goes to jall is mentally retarded?

A. No.

Q. And this leisure skills category, he did real well
as a child in the things that he liked to do in school,
is that correct?

A. Again, it could be. I'm not recalling but I didn’t
check the lelsure category anyway.

Q. Wasn’t that cne of the areas you were asked to opine

about, Dr. Fisher?
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AL Yes.
Q. You chose not to check it?
A. Right. I didn’'t consider him as having a functional

deficit in that area. That’s what I meant to say.
Q. In social skills, now that you have —-- would you
want to take an opportunity to review the school records

again to determine whether or not he got along in school?

A, No.

Q. You wouldn’t want to review?

A. No.

C. Did you talk te him about how he got along with

inmates in prison?

A, Yes.
Q. He got along with them ckay, didn’t he?
A Yes, he generally did, yes. He wasn’t a

disciplinary problem.

Q. And he had some self direction while he was in the
Department of Correcticns, didn’t he?

A. I tend to think that of what’s offered in prisons is
more direction.

Q. Well, but when you don’t have to work your way up to
get to honor grade. 1 mean, you have to have some
direction to do that?

M. Yes, but I do not recall in his description of

either of his time at Fountain or his time in his first
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incarceration of any dramatic passage through the
classifications and custodies. I don't think he maxed
out but he didn't ---

Q. In 1982 in Davie County U.C.C, met with Michael
Thomas Larry on this date for hcnor grade consideration?
A. Yes. Well, most prisoners make their way to honor
grade at one point or ancother.

Q. Somebody that was mentally retarded, it would be
much more difficult for them to do that, especially if

they didn’t have any self direction, right?

A. No.

Q. It wouldn’t?

A. I don’t think so.

Q. All right. At one point he was considered to be a
leader in one unit he was at. You remember that?

A. That doesn’t surprise me. I don’t remember that

particular segment but it doesn’t surprise me.
Q. And any time they would talk to him about his crimes

he would always make excuses for them?

A. I don’t know the answer to that.
o. They indicated in ‘87 that he may have scme
educational deficit but he could -- he would have the

potential to obtain his GED?
AL Okay.

2. That means he had the ability?
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A. That means someone had that opinion and there are
people who are mentally retarded I do believe that have

obtained a GED. But yes, somepbody did say that.

Q. And you knew that from reading these documents?
A Yes, 1 reviewed those dccuments.
Q. In 1995 he was diagnosed as an antisocial

personality discrder?

A. Correct.

Q. and everything that you have said he had a marked
deficit in could be just as easily been the result of

being antisocial perscnality?

A. That’s a good guesticn. I think the answer to that
is yes.
Q. And you said the total time you spent with the

defendant was two to three hours?

B. Yes.

Q. That’s December and January?

A. Yes.

C. And when you were trying to justify through other

folks about giving the WAIS-R, how many different people

would you say you talked with?

A. How many people T talked to about that? I would say
30.
Q. You spent probably more time on that than you did on

this defendant then, didn’t you?
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A. A lot more time, vyes.

MR. SAUNDERS: That’s all.

THE COURT: I'm just curious about one point you
brought up on cross examination. Apparently Dr. Hoover
did some examination of the defendant -- don’t know what
it was —-- but ycu didn't -- you didn't know about it?

THE WITNESS: I don’t recall having seen
anything. The name’s not even ringing a bell. I don’t
recall an affidavit. If they say oh, yes, you absclutely
saw, I will have my foot in my mouth but I don’t recall
having seen anything, either testimony or report, of a
Dr. Hoover in this case.

THE COQURT: Further redirect?

REDIRECT EXAMINATION by MR. KILLIAN
Q. Dr. Fisher, is an IQ -- is a full scale IQ of 69 or

70, is that classified as “mildly mentally retarded?”

A. Yes, I believe so. Mentally retarded.
Q. What is the BETA screening test?
A, It's a screening IQ test developed, I believe, 1in

World War II for, you know, as sort of a gross screening
cut of ones that may be teoo slow to be enlisted or
perhaps to work in certain parts of the Army.

It was used years back when I started in the
*70s in prisons for a screening IQ, where you would then

do 1ndividual tests.
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Q. Sc is the BETA very similar to the WAIS-R cr WAIS-

TII or WAIS?

A, I think most clinicians would agree that there’s no
connection. I think it’s just figures, as I recall.

Q. In fact, it decesn’t even have the same components,

does 1it?

L. No. They are very separate.

Q. More a performance component?

A. Right. Well, I think it’s a performance-geared.

Q. It has no verbal compcnent?

A. No,

Q. In fact, it’s not even a scientifically reccgnized

test in the psychological community, is it?

A. Well, certainly not for IQ determination but it
could be for screening purposes.

Q. Is there a scientifically recognized formal test for
malingering, Dr. Fisher?

A, I'm not aware of any agreement between professionals
that one particular malingering test is the cat’s meow.

I know the Rogers book that I cited gives several
different approaches and tests and combinations of
interview styles and the like and that’s what I use but I
know there are cther clinicians that might pick one or
another specific test for malingering.

Q. Something that was brought out on cross about the
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use of the WAIS-R versus the WAIS-III, it may go back to
my direct gquestion. Did I hear you say during your
direct examination the WAIS-III tipped the scores higher
than the WAIS-R?

A, This is my understanding. That the WAIS-III has &
larger number of guestions developed to give a greater
scrutiny, to understand better those scoring in the
retarded range. So there’s more questions geared towards
that group and that therefore one might expect an
elevation ¢f a score in that category, meaning that low
category.

There is a second issue, which is the date.
You expect IQ to increase over time and if you were
further from the date of standardization, you would
expect the IQ increase to be greater therefore you would
subtract a number of points so that in that case since
the WAIS-R is further from its point of origins you would
have to expect that score to be scmewhat lower and less
so for the WAIS-III.
Q. Now, is the WAIS-III, are some of these guestions
easier guestions?
A Well, again, T’'m just aware the research that looked
at that lower group, that it has more gquestions and, 1
believe, easier questions. Dr. Hazelrigg may well know

more about that.
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0. Mr. Saunders asked you about the defendant’s schoel
grades. I'm going to ask you a couple of follow up
gquestions. Looking at the defendant’s grades for first
grade, of course, he’s failed, is that correct?
A, Yes.
Q. Now, the teacher, Ms, Moore, made notation of days
attending and days absent, didn’t she?
A. Yes.
Q- According to her records, he only missed seven days

the whole school year, is that right?

A, On that record, ves.
Q. And he seems to have flunked first grade?
A. Yes.

MR, SAUNDERS: I'm sorry. Where are you
reading?

MR. KILLIAN: First grade attendance records.
Q. All right. Then the second year he repeated first

grade. What kind of grades dces he get, according to the

records?
A. He was consistent with Ds.
Q. In the second grade -- I'm sorry, when he repeated

the first grade, he had perfect attendance according to
Ms. Moore'’s records, didn’t he?
A Yes.

Q. But he got all Ds, according to her records?
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A. Yes.
Q. Second grade, Mrs. Mildred M. Maccn, 1f I can make
that cut right, his grades were either Cs or Ds, correct?
Al Yes.

MR. SAUNDERS: Judge, 1 am going to object.

They're in evidence. I think the Court can certainly
look at them.

THE CCURT: Overruled. Go zhead.

Q. And in that grade he only missed one day of schecol?
A. Correct.
Q. Third grade he had perfect attendance according to

the teacher’s records, Ms. Lawrence, didn’t he?

A, Yes.

Q. And he made Ds and Cs, is that right?

A, Right.

Q. In fourth grade he, c¢f course, according toc these

records he flunked. Flunked fourth grade, is that

accurate?

A. Yes,

Q. He missed three days that year, did he not?

A. Yes.

Q. Fourth he repeated. He had perfect attendance

according to Mrs. Richardson’s notes, records?
AL Yes.

Q. And made almost all Ds, didn’'t he?
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A. Yes,
Q. And finally fifth grade. It looks like according to

the records from Ms. Howell, he missed three days?

. Right.

Q. According to her final grades, he made five Ds and
two Cs?

A. Correct.

Q- You mentioned awhile ago about the date, the clder

the test is you have to give the IQ gain. 1Is that what's
called the Flynn effect?

A. Well, I just reviewed these articles and I believe
so but I may be off on that. I just went back cver Fiynn
and I do believe this refers to the increase of IQ
expected over time and how test scores further from the
date that they were standardized would be expected to be
inflated. You would subtract from that number.

Q. Were you ever contacted by Dr. Mark Hazelrigg who
questioned your test scores? Did he ever call you
directly?

A. Disappointingly, no. I was never -- I’'ve never met
the man.

Q, And you sent all your records to him, didn't you?

A, I sent the records to him. 1 sent a letter to you
saying it was my understanding of psychology that we

should talk to each other when we had differences but T
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didn’t want to violate any legal principles through doing
stuff wrong. I didn’t -- the whole thing to this day
makes no sense to me.

Q. Dr. Fisher, one more question. Is there anything
that you’ve been asked to testify on direct or cross or
redirect today that would change your opinion that you

gave earlier?

A. No.

MR. KILLIAN: That’s all.

THE COURT: Recross?

RECROSS EXAMINATION by MR. SAUNDERS
Q. Did you contact Dr. Hazelrigg?

THE COURT: Wait a minute. Let me ask. You
said there was a malingering test called the cat’s meow?
Is that what you said?

THE WITNESS: No. There may be but I'm not
aware of it but there’s one called the Rey, R-e-y, and
that’s the only one that I'm aware of at the moment.
There was a summary of it done by a writer named Rogers
on tests for malingering. I"ve forgotten the exact title
of the book but not one called cat’s meow. If I said it,
I was ---

MR. KILLIAN: I think he sald there was no test
that 1s known as the <¢at's meow.

THE WITNESS: Ch, that’s what 1 said.
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| THE COURT: You just indicated you were
2 disappointed you were not contacted by I assume the
3 State’s witness. Wouldn’t you have found it important to
4 find out about whatever it is Dr. Hazelrigg may or may
5 not nave done during his interviews?
6 THE WITNESS: Yes. I don’t know anything about
7 the doctor.
8 THE COURT: Go ahead.
9 Q. (Mr. Saunders) Did you ever try to contact Dr.
10 Hazelrigg?
11 A. Yes, 1 did.
12 Q. You did? And what was that conversation about?
13 A. I was afraid to call him directly so I sent a letter
14 to the attorneys saying I contacted ABA, went through the
15 ethical principles and everything else and it was my
16 understanding that as colleagues we should just talk to
17 each other so I sent a letter tc that effect te the
18 attorneys, saying this is my understanding of it but I
19 don’t want to violate anything about how i1t goes up
20 through attorneys and across. That was where it ended.
21 Q. Maybe Dr., Hazelrigg sent me the same letter.
22 A. That’'s possible, yes.
23 . Then why would that disappoint you?
24 L. Because I never -- 1 just received this accusation
25 out of nowhere. T didn’t know it was from him. T wasn’t
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allowed to --
Q. -- What accusation is that, Dr. Fisher?
A. I received a legal document saying that the testing
that I had given was outdated.
Q. And it is. The WAIS-III -- the norms were
established in ‘94 and then it was published in %6 so
the test you gave was cutdated?

MR. KILLIAN: Cbjection.

THE COURT: Was that a guesticn or a statement?

MR. SAUNDERS: 1It’s a guesticon. The test you
gave was outdated, wasn't it?
A. Ne. I believe that my extensive research since then
has led me to cuery everyone I could find about this and
they say vyes, the WAIS-R is wvalid and the reasons I am
giving it are also valid.
Q. But that doesn‘t make it not outdated?
A. Well, it makes it not the newest version but when 1
called the Psych Corporation, they said we don’t sell a
test if it’s not valid.
Q. And that’s because there are a lot of psychologists
who don’t want to get the extra training required te give
the WAIS-III?
A No, I don’t think cthat's true. It's not a big deal.
Q. You don’t know if the school system had a policy

where 1f a student took attendance in the morning and
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l they tock attendance and then if they left at recess
2 whether cor not they went back and scratched it out, do
3 you?
4 A, No.
5 Q. He always scored satisfactory in art, music, P.E.,
6 and conduct. Stuff he wanted to dc, he scored well on
7 it, didn’t he?
8 A. He scored well in those areas.
9 MR. SAUNDERS: That's all I have, Your Honor.
10 THE CQURT: Do you seek to release the witness?
11 MR. KILLIAN: I'm going to keep him for
12 rebuttal.
13 THE COURT: You may step down. Next witness for
14 the defense.
15 MR. CAUSEY: Judge, this would be the witnesses
16 we have for purposes of the motion and we would just out
17 of caution move to introduce all of our exhibits but the
18 first cne. The fifth and sixth, I believe, Your Honor.
19 I've lost track. Just to make sure,
20 THE COURT: So you don’t want to do the 1972
21 test?
22 MR. CAUSEY: Right. We had a stipulation that
23 that was not coming in so we are not introducing that.
24 The test or the documents.
25 THE COQURT: Five and six you want to introcduce?
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The D3SM and AAMR definitions. Do you have any objection?

MR. SAUNDERS: No.

THE COURT: The Court will receive five and six
and what about eight, areas to be identified as adaptive
behaviors, I believe was received. Anything further from
the defense?

(DEFENDANT EXHIRBIT NOS. 5 AND 6 WERE RECEIVED INTO
EVIDENCE.)

MR. CAUSEY: I don’t have anything further.

MR. KILLIAN: Nothing else, Your Honor.

THE COURT: Evidence from the State?

MR. SAUNDERS: Judge, at this time I would just
move to dismiss. I’'m not even sure the defendant has
made a prima facie case of mental retardation. We have
twe scores. One was 69 and one was 74. Dr. Fisher did
testify that Dr. Hazelrigg’s score was 74 sc¢ that’s
clearly above the range. Ycu don’t have two scores that
are below 70. You only have one that’s sits fairly below
70 and one that's four points higher than 70.

The adaptive functicning, Dr. Fisher testified,
those could just as easily be explained by antisocial
personality disorder, which this defendant has already
been diagnosed as.

So T would contend, you know, that even in the

light most favorable to the defendant thev have nat even
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made out a claim for mental retardation for the State to
offer any evidence at all.

THE COURT: Response?

MR. KILLIAN: The statute, as the Court is
aware, says 70 or pelow intelligence guotients. We've
got that, that first prong. Dr. Fisher testified, an
expert in mental retardation for 30 years, that in his
opinion that both that and his adaptive limitations in
the adaptive skill areas were present in the defendant
befcre the age of 18.

Additionally, we had lay testimony, the school
records, which speak for themselves as to his functional
academics, and also in some part to following directions
and the testimony of his sister. I think we have made
out a prima facie case in the light most favorable to the
defendant and ask the Court to deny'that moticn.

THE CQURT: The Court, looking at all the
presentation in the light most favcrable to the
defendant, will deny the moticn at this time. Evidence
for the State?

MR. SAUNDERS: Judge, would you want to take the
afternoon recess?

THE COURT: Yes, sir. All right. We’ll recess
for about 15 minutes.

(RECESS WAS CGBSERVED.)
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I (CEFENDANT AND HIS ATTORNEYS IN THE COURTROQOM.)
2 THE COURT: The State ready to proceed?
3 MR. SAUNDERS: We are, Your Honor,
4 THE CQURT: You may call your first witness.
5 MR. SAUNDERS: Call Dr. Mark Hazelrigg.
6 MARK HAZELRIGG, being duly sworn, testified as follows
7 during:
8 DIRECT EXAMINATION by MR. SAUNDERS
9 Q. State your name and occupation for Judge Spivey,
10 please.
11 A, Mark Hazelrigg and I'm a clinical psycholegist and a
12 forensic psycholcogist.
13 Q. Where are you presently employed?
14 A, I have a private practice. This today is part cf my
15 private practice and I also work at Dorothea Dix
16 Hospital, where I am the director of the forensics
17 treatment program.
18 Q. &2nd how long have you been employed at Dorcthea Dix?
19 A. Since 1998.
20 0. What is your educaticnal level, Dr. Hazelrigg?
21 A, I have a Ph.D. in clinical psychology from the
22 University of Missouri in Coclumbia. That was in 1988.
23 And I have bcecard certificaticn in forensic psychology
24 from 18G5,
25 Q. Speak up a little bir, What zare scre ¢f your duties
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at Dorothea Dix?

A. At Dorothea Dix, I am the director of the forensic
treatment program, which is the program for people who
were found to be not guilty by reason of insanity and for
a number of peocople who have been found to be incapable to
proceed. We have 89 beds at this time and I am primarily
in an administrative role, ccordinating the treatment
programs, directing the treatment teams.

I am clinically involved with assessment of
risX in relation to pecple reguesting release from the
program to the community and I am involved in assessing
competency to stand trial and occasionally an NGRI
defense.

Q. After you got your degree in clinically psychology
where did you go, Dr. Hazelrigg?

A. I first was working at Fulton State Hospital, which
is another state hospital in Missouri. I actually
started there prior to completing my degree and I was
working in both the geriatric center and in the forensic

center, doing forensic evaluations.

Q. And how long were you there?

A. I was there from 1987 through 198C.

Q. In 1990, where did you go?

a. In 1990, I moved to North Carclina and was working

at the federal correctional institution in Butner doing,
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1 again, fcorensic evaluations now in the federal system for
2 people charged with federal crimes and these were

3 assessments of competency to proceed and mental state at
4 the time cf the cffense primarily.

5 Q. How long were you there?

6 A, I was there from 1990 to 1998, when 1 went to my

7 current position at Dorcthea Dix.

8 Q. and when did you set up your private practice?

9 n, I've had a small private practice all along, ever
10 since I was licensed independently in 1988.

11 Q. And have you been certified by the courts of this
12 srate as an expert in the field of clinical psychology?
13 A. Yes.

14 MR. SAUNDERS: Your Honor, the State would

15 tender him to the Court as an expert in the field.

16 THE COURT: Questions of the witness?

17 MR. CAUSEY: Yes, if I coculd briefly. You're
18 tendering him -- I couldn’t hear the field -- general?
19 MR. SAUNDERS: In forensic psychology.

20 MR. CAUSEY: General forensic psycheology.

21 VOIR DIRE EXAMINATION by MR. CAUSEY

22 Q. Good afterncoon, Doctcr. If I could ask you some
23 brief questions. Your duties at Dorothea Dix you said
24 are capacity to proceed and not guilty by reason of
25 insanity, correct?
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A, That’s a large part of it. Those are the patients

who are admitted to the pregram for the mest part.

Q. Okay. So I take it that your primary
responsibilities at Dix do not involve working with
persons who are mentally retarded, is that correct?

A. No. Actually there are a number cf people in the
program ranging ten to 15 out of 85 to 90 patients whe

are in fact mentally retarded.

Q. Do you have daily contact with those patients?
4. Some of them, ves,
C. Aand in your daily contact are you doing evaluations

of the mentally retarded people for purpocses of court?
A. Scmetimes, yes.
Q. And are you determining whether people in fact are

mentally retarded? Is that part of what your duties are

at Dix?
A Scmetimes.
Q. Correct me if I'm wrong but it’s my understanding

doesn’t Dix have a policy ¢f not doing mental retardation
evaluations and farming those to outside physicians?

A Only in this specific arena of the post-conviction
motions. Dorothea Dix has a mandate in the statute to do
assessments of somebody’s capacity to proceed and whether

ot not they have a reascnable not gquilty by reason cof
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insanity plea. TIf those evaluations involve an
assessment of mental retardation, then it’s done.

What we do not have at Dix is the mandate to do
evaluaticons for other issues. This falls outside of what
ouY program is so we're not able to do that.

Q. So your work on this case is not as an employee at
Dorothea Dix but this is part of what you do in your

outside practice?

Al Yes, correct.

Q. So are you a full-time employee at Dix or part-time?
AL Full-time.

Q. And so in additicn te your full-time duties in the

forensic treatment program you have a part-time side
business or side practice with which you became invelved
in this case, if I am understanding you?

A, Yes, correct,

Q. And have you ever been called upon as an expert in
the field ¢f mental retardation?

A, Specifically mental retardation, no.

Q. And have you ever testified as an expert in the
field of developmental disabilities?

A. I've testified in cases in which developmental
disabilities were the central issue many times but
specified in that narrcow way, as an expert on that narrow

lssue, no.
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Q. And have you ever been qualified as an expert and
testified on giving intelligence testing?
A. Again, typically it’s not broken down to that fine a
level of detail but intelligence testing 1is clearly an
inherent aspect of clinical psychology and would be
assumed in the field to be subsumed under the title of
clinical psychologist.
Q. And you said prior to this job you worked at Fulton
State Hospital in Missourli with gerilatric patients?
B I had a multi—faceted job where T supervised the
psychology services in the geriatric center part-time and
I did forensic evaluations part-time in the forensics
center.
Q. And when you worked as a geriatric specialist,
typically they were not mentally retarded?
A, Ne. Again, some of them were mentally retarded.
Q. I guess I am wanting tc know how much experience
you’ve had dealing with mentally retarded patients.
A. I've never had a time in my practice when I wasn’t
dealing with a percentage of people who were mentally
retarded. That percentage is higher than yvou would find
in the general population. I would estimate 15 to 20
percent of the people I come in contact with have either
mental retardaticn, developmental disabilities, and there

would be a number of people who were guestioned -- that
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was a central question they may have had that ruled out
but the central guestion was did they have mental
retardation or not.

Q. And is that what you would have been doing,
determining whether or not they were in fact mentally
retarded or would you just have contact with them at the
facility?

A, No, I would actually be assessing whether cor not

they had mental retardation as part of the evaluation.

Q. You would not?
A. I would be doing that, yes.
Q. And did that work involve your placing these people

in jobs or workshops or anything of that nature or just
assessing?

A. Typically not. Occasicnally perhaps in terms of
placing someone from the facility but for most cf my
career the evaluations of competency to stand trial is a
determination that’s reported to the Court and it doesn’'t
involve a placement.

Q. and would you agree there’'s a big difference between
determining scmeone’s competent to stand trial, or insane
or not guilty versus being mentally retarded, as we're
dealing with today?

A. Well, again, determining if someone is mentally

retarded has a bearing on those other issues at times and
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so they are different issues but they alsc overlap.

Q. Have you ever taught in the area ¢f mental
retardation?
A, I have covered that in courses that 1 have taught

but a specific course in conly that area, no.

Q. Have you ever been published in the area of mental
retardation?
A. No.

MR. CAUSEY: Those would be the guesticns I
would have and I would object tc him being accepted as an
expert in this case.

THE COQURT: In clinical and forensic psychology?

MR. CAUSEY: Pardon?

THE COURT: In clinical and forensic psycheology?

MR. CAUSEY: In general, no, but if he ventures
into the area of giving opinions on mental retardation, I
would cbject and ask for a line cbjection in that area
based on his qualifications.

THE COURT: The Court will -- he has been
tendered as an expert in the area of clinical and
forensic psychology so the Court will accept and allow
him to testify in that area and then at some point if you
contend that he is out of those areas of expertise, you
can note objections.

MR. SAUNDERS: The Court did accept him in that
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TEE COURT: Clinical and forensic.

CONTINUED DIRECT EXAMINATION by MR. SAUNDERS

Q. Dr. Hazelrigg, did you have occasion to ke contacted
by me for the purposes of doing a psycholocgical
evaluation on this defendant?
A, Yes,
Q. And pursuant to that contact did you then contact
this defendant and give him certain tests?
h. Yes.
Q. Did you prepare a report of what you did in respect
to your testimony here today?
AL Yes.

MR. SAUNDERS: I believe counsel has a ccpy of a
copy of 1t, Your Honor.
(STATE'S EXHIBIT NO. 1 WAS MARKED FOR IDENTIFICATION.)
Q. Dr. Hazelrigg, I'm going tc hand you an item of
evidence, State’s Exhibit Neo. 1, and ask you to tell the
Court whether you can identify it, please.
A. This is a copy of my report.
Q- And is that State’s Exhibit No. 1 a fair and
accurate representation of your conclusions in this case?

Al Yes.
MR. SAUNDERS: Move to Introduce into evidence.

THF COURT: Any oblection?
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1 MR. CARUSEY: No cbjection at this point.

2 THE COURT: The Court will receive State’s

3 Exhibit Neo. 1.

4 (STATE'S EXHIBIT KRC. 1 WAS RECEIVED INTO EVIDENCE.)

5 c. In addition tc the testing that you did, did you

6 also have a clinical interview with this defendant?

7 A. Yes.

8 Q. And the testing that you did, would you tell Judge
9 Spivey what testing did you do?

10 A. In addition to the interview, I administered the

11 Wechsler Adult Intelligence Scale III, the Rey 15 Item

12 Test, which was a procedure for testing malingering, and
13 the street survival skill guesticonnaire, which is about
14 adaptive skills.

15 Q. So pricr to testing this defendant on the WAIS-IIT -
16 - now, this is opposed to the WAIS-R that Dr. Fisher

17 gave, 1s that correct?

18 A. Yes.

19 Q. Prior to giving him the WAIS-IIT you said you

20 conducted a Rey 157

21 A. Yes.

22 Q. and what is that?

23 A It’'s a test of motivation or response set or

24 malingering. Clinicians wouid use a lot of different

25 terms but it’s essentially & test of how much effort is
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being put forth.
Q. And when you gave Mr. Larry that test, would you
tell Judge Spivey what the results of that were?

MR. CAUSEY: Cbjection.

THE COURT: Overruled.

MR. CAUSEY: May I ask him questions on voir
dire?

THE COURT: About the Rey test?

MR. CAUSEY: Yes.

MR. SAUNDERS: Judge, I would submit that’s
cross examination.

THE COURT: I would agree. The other witness
has already testified about what it is and what it’s
designed to do, his familiarity with it. Go ahead, sir.
A. The Rey 15 Item Test has, as the name says, 15 items
and he got nine of them correct, which is actually a
fairly low number that showed an adequate amount of
effort being put forward toc continue testing.

Q. Adequate amount?

A, Adequate, yes, but probably not his best effort.
Most people, even people whce are mentally retarded, can
score =--

MR. CAUSEY: -- Cbjection.

MR, SAUNDERS: Based on his experience, Your

Honor.
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I THE COURT: Overruled.
2 THE WITNESS: I'd say within the ncrms of the
3 test or studies about the test show most people score a
4 perfect score but even mentally retarded pecple score ten
5 to 12.
6 THE COURT: What kind of guestions are there?
7 THE WITNESS: Well, it's —--
8 THE CQURT: -- Just 15 guestiocons?
9 THE WITNESS: No, it’s actually presented as if
10 it’s 15 questions but in fact it’s showing somebody an
11 array of items that are easily grouped intc threes so
12 it’s capital A, B, C, lower case a, b, ¢, the numerals 1,
13 2, 3, Roman numerals I, II, III, etcetera. So it'’s
14 actually quite easy to remember the entire thing. So
15 even someone who is impaired -- people who are impaired
16 can remember the whole thing so someone who doesn’t
17 remember very many of the items is clearly not putting
18 forth their efforzt.
19 C. And your purpose in giving this test to this
20 defendant, Dr. Hazelrigg, was for what purpose?
21 A, To determine if he was or te help attempt to
22 determine if he would give me accurate and valid
23 responses to the other tests that 1 was going tco
24 administer.
25 G. And the other test that you were golng to administer
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I believe you indicated was a WAIS-III?

A, Yes.
0. How 1s it different from the WAIS-R?
A, Well, it was revised rather extensively. Many of

the items are different. Some of the materials, the
stimulus items that you would show the subject, are
completely different, completely redone.

There are new sub-tests that are added. Each
of the sub-tests has additional items that are
essentially easier than the easiest items on the earlier
version so you can have a more accurate determination at
the lower levels of ability.

Q. Is the WAIS-R actually outdated?

A, Well, I think it is. The WAIS-ITI was published in
1996 and part of the reason for redoing the WAIS was that
the norms were old. The normative data that you would
calculate the IQS from were old. Those change over time.
The Flynn effect has been referred to already so that’s
one c¢f the influences on the scores.

The test items were with experience found to be
unclear, ambiguous and some of those were changed.

Newer, clearer materials were used. New sub-tests were
added to have information on different areas that had not
been included in the WAIS-R so it was expanded and

improved and this was in 1996. So just like I wouldn’t
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use the original WAI3, I wouldn’t use the WALS-R
currently. It is still published and obvicusly it’s
still being used but I personally don’t use it. I think
the new version was created for a purpose and so that’s

what I use it for.

Q. Kind of like each revised editicon of the DSM?
Al Yes.
Q. Each diagnostic manual is updated and that’s why

you’re using IV now, TR, as opposed to III?

A. Correct.

0. And actually the WAIS-III -- would you necessarily
get a higher score given the WAIS-III as oppcsed to the
WAIS-R?

A. Actually no. The developers of the WAIS-III did a
direct comparison and in that con average people scored

higher on the WAIS-R.

Q. and how did you score the defendant’s WAIS-III?
A. Ultimately he had a full scale score cf 74.
Q. That was with your cpinion of not putting forth

maximum effort?

A. It was. Right. I can’t say -- you know, 1 don’t
have a dollar for how much effort he’s putting in. I
don’t think it was his maximum effort but it was adeguate
and clearly he gave every indication of concentrating at

the times when he needed to concentrate.
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Q. Did ycu have scme other material furnished to you as
well as the testing and clinical interview you did with
the defendant?
4. Yes.
Q. What was some of the other informatiocn that you had,
Dr. Hazelrigg?
A. At the time I did my testing con him, I received the
data and information from Dr. Fisher and also had the
informaticn from the schoel system, the Department of
Corrections records. I had seen the report and the
testimony of Dr. Hoover. I had also reviewed the
testimony of Mr. Larry. I believe that’s the primary
items of information.
Q. So you did in fact review Dr. Hoover's report and

his testimony as well?

A, Yes.
o. Wnat was his diagnosis of this defendant?
A. His diagnosis was antisocial personality disorder.

He made other references and he also diagnosed borderline

personality discrder, and those were his primary

~diagnoses.

Q. Now, you also had tc determine the defendant’s
functioning level feor some adaptive skills, is that
correct?

A. Yes,
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Q. The areas that you had to review are kind of set out
in the DSM-IV-TR?
A, Well, and in the statute as well.
Q. Did you give him any screening tests on adaptive
skills functioning pricr to making a determinaticn about

his gkills?

AL Yes.
Q. And what test did you give him?
LA, That was the 5S8Q, which again stands for Street

Survival Skills Questionnaire.

Q. What kind of test is that?

i It's a test that has, again, a series of sub-tests
that measure different categories of life skills so it
has a test ¢f money management, and health and safety,
and how to read signs, and a variety of different kinds
of skills in the every day world.

Q. There’s certainly a difference between someone’s

adaptive skills and whether or not they have maladaptive

behavior?

4. Yes.

Q. Explain to Judge Spivey what the difference is.

A. The difference is rather easily explained. 1It’s a

diftference between capacity to do something versus the
choice te de something that you know is wrong. That

would be considered maladaptive and a lack of capacitv
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would be considered a deficit.
Q. Did you find evidence in your review of this
defendant’s records whether or not he had maladaptive
behavior?
A. Yes. His record is replete with instances of
maladaptive behavior, choices to de things that he knew
were wrong.
Q. Lying, stealing, throwing rocks at his family --

MR. CAUSEY: -- Objection to the leading.

THE COURT: Sustained as to the leading.

MR. SAUNDERS: With respect to his criminal
conduct, you documented his criminal conduct and what was
that?

. Prior to —-- even prior to this, the most severe
incident, he had convictions for breaking and entering,
robbery, larceny, possession of stolen weapons, robbery
with a firearm and included in this also or during his
stay in the Department of Corrections he’s had a number
of infractions, viclating rules that he knows are
viclations.

Q. Scme of those rules in the Department of Corrections
were drug related?

A. Yes. He was, I guess, charged with obtaining
marijuana many times and attempting to obtain marijuana,

making a sexual assault, making a weapon, things of that
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nature.
0. With respect to the adaptive skill communication,
Dr. Hazelrigg, did you find any impairment in that
category?
A. I did not. I basically agree with Dr. Fisher that
that is a difficult area toc pin down but it has been my
experience with people with mental retardation there is -
- when you find somecne with a substantial impairment in
communication, that’s clear and when you find someone who
is neot impaired, that’'s clear. There's clearly a large
gray area in between but I didn’t really find that Mr.
Larry even fit in that gray area.

I had no problem communicating with him
verbally, taking the test, and the reports are that he's
able to communicate with others. So, I did not find any
impairment.

Q. You also reviewed his testimony at his sentencing

hearing in 19957

Al Correct.
2. And what was your assessment of that?
A. 1 thought he did remarkably well. He was subjected

tc a rather vigorous line of questiocning and he held up
his end. He did not reveal anything he did not want to

come out.

Q. You also made a determination about self care. What
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was your assessment of self care?
A, The self care area is difficult, again, but for
different reasons. Mr. Larry has not really lived in
society for very long. Most of his life has been in
structured environments so that makes it difficult to
assess. So I did rely on the S3$3Q for some information
in this area.

He was zable to understand basic concepts. He
was able to understand what basic signs mean in the werld
so he could identify places to go and where to find
certain basic things. Again, it overlaps with some other
areas. But even when incarcerated, he’'s caring for
himself within a structured environment. He is caring
for himself in terms of setting a personal schedule for
when he exercises, what he does, who he engages with, who
he aveids so he’s established that he can care for
himself in at least some areas and did not show problems
on the test.

c. I believe his sister indicated that he didn't have

any trouble taking care of himself. He just didn’'t want

To?
A. Yes, that’s what she testified.
Q. And how about home living, in the area of home

living, did you find any impairment in self care?

A 1 did not find impairment in self care. It’'s
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possible that it exists and no one’s ever had a chance to
see it but from what I could see and what I could assess

I did not find any evidence.

0. Certainly not any significant impairment?

A, Correct.

. And communication, did you find any impairment?

A. I found no impairment in communjication.

Q. And home living?

A In home living, again, the S5S53Q is very helpful
here. It has scales that directly assess things that you
need to know living at home -- how to wash clothes, how

tc tell time, how to get tc appeintments on time, how to
put things on a calendar and get there, hcw to spend
money, hcw to save money, how to write a check, things
like that. So he did all of those in the average range.
So even though he hasn’t had a lot of
experience with some of those things, he was in the
average range on most of the scales. The only cne he had
any propblem with was use of tools. He didn't really miss
that many items but he didn’t have a lot ¢f experience
using the tools that you would need to fix a leak in a
faucet, for example, sc he was unfamiliar with some of
those items.
Q. Could he use a washing machine?

A, He didn’t have any problem with any of those kKinds
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of tasks. He clearly identified when something needed to
be dry cleaned only, when to use Clorox. He knew how to
call the electric company if the power is out. He knew
how te look up numbers in the phone book. He knew how to
spend money, make change, count money.

He knew how to measure things. You know, tape
measures, temperature on a thermometer. He didn’t have
any trouble with those things.

Q. Not being familiar with tocls, did you have any
impairment for him in that category?

A. I said he was not impaired in that category. I felt
that anyone whe had never seen the difference between a
hacksaw and a coping saw and a rip saw might have
difficulty answering those questions. He clearly had the
ability to learn that information with exposure based on
all the other areas that he had nc problems in.

Q. How about social skills?

K. Social skills, Mr. Larry has a quiet demeanor.
That’s been true since childhood. He doesn’'t have a lot
of friends. He keeps to himself a lot and apparently
always has. This appears to be a choice on his part. In
terms of interacting with someone, when he does interact,
he and I had a very to me normal feeling conversation
with appropriate give and take.

You know, vou have a conversation with somecne
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and it's hard to analyze exactly why 1t’s normal or why
it’s not normal but the best that I can explain it is you
ask a guestion and the person waits for the questicon to
end, thinks about it, and then respconds in a way that's
responsive and actually answers the question, then moves
on to information that’s related in another area that
helps you understand their answer. They laugh when you
make a joke. They are serious when you’re talking about
serious things. So that’s all part of social skills.

Q. What about his affect during the time you were with
him? How would you describe 1t to Judge Spivey?

A. Well, it was not very, not very demonstrative but he
did actually chuckle and laugh. We had some humorous
moments. He had some very serious moments. One of those
came in a related area about sccial skills where he
talked about another inmate who he didn’t get along with
and how he coped with having to live in the same confined
space with someone he had a conflict with. So he
demcnstrated to me he had some good social skills in how
to deal with that situation and also iIn communicating to

me and explaining how he did that.

o. Did you find any impairment in that category?
Al No.

Q. Community use?

A Community use I relied on the scale on the 583Q
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public services where it asks questions about public
utilities, transportation, where do yocu go to buy certain
things or how do you get places, how do yocu look up phone
numbers, things like that. And he only missed one item
in which he misread a phone number in the phone book.
Everything else he got correct.

Q. What about his ability to get married twice while he
was in the Department of Corrections? Would that impact
on that area at all?

Al Well, he certainly knew how to use or work within
the system that he’s in to get what he wanted sc he knew
how to ask a gquestion and what tc do in order to ccmplete

the process.

Q. Did you find any impairment in that category?

A. No.

Q. Self direction?

A. Self direction, again, it’s somewhat subjective.

What I relied on was his ability to establish a routine
for himself. He described when he exercised, when he
interacted with others, how he crganized his day. Who he
chose to interact with and who he chose to avoid.

Clearly, when he’s not incarcerated he has had
problems in terms of making decisions that were illegal
but they were in fact decisions that, as far as the

records indicate, decisions that he made about what he
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wanted toc deo. So he decided to do something and he
carried it out, that’s self direction. It may be an
illegal activity but it didn’t come from a lack of

appreciaticen that it was 1llegal.

Q. Did ycu find any impalrment in that category?

A. No.

. Health and safety?

A. He did not do as well on the S8S5Q. There’'s actually
a scale that assesses health and safety. He missed a few

items there, more than on most of the cother scgales, and
so had some mild impairment. He knew most of the very
basic things but the score was mildly impaired.

0. When you refer to the S$SSQ that you gave, Dr.
Hazelrigg, there’s a behavioral scale that you can give

to his family and teachers?

A Yes.

Q. You didn’t have access to any members of his family,
did you?

Al I did not.

Q. Mcst of his teachers would be retired now?

A, I don’t know. I didn’t make any effort to contact
teachers.

0. Did yvou do in this case some screening test on his

adaptive skills?

A. Yes. I used the S5S80 because 1t is a test that
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will, that you can use in this circumstance where you
have an inmate who you have direct access to but other
people are more difficult tc get to so I have a direct
assessment of his ability now and the drawback is lacking
an assessment of what he was like prior to age 18.

0. The assessment of his health and safety skills, what
did you determine that was?
MR. KILLIAN: I think it was asked and answered,

THE COURT: Just to clarify, did you say mild

impairment?

A. Yes.

Q. Functional academics?

A. Functional academics, there’s mixed reviews in this
area. He did poorly in a few grades in school but as an

end point, I guess I looked at his sixth grade, which was
the last year in school, where he got all Cs and a few
Bs. He did not fail any courses. He did not have Ds in
any courses. So although he had done peoorly and did
remediate to some extent, to at least an adequate level
of functioning in the sixth grade, admittedly he’s two
years older than the other kids at that time.

In coqjunction with that, the Department of
Correcticns, as part of their screening they do the

screening of I but they also dec a screening of academic

achievement, and his scores on that measure were of about
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a fifth grade level for reading and spelling and a
seventh grade for arithmetic and so he quit school after
the sixth grade and his achievement is around the fifth
grade level, seventh grade for arithmetic.

That all seems fairly consistent that that’s
probakbly about where he is, which is not great, clearly
somewhat impaired, but he’s literate. He can write. He
can read. It takes him longer. His writing is more
simple than others but he has some ability tc communicate
so I concluded that he is impalred mildly in that area
but not substantially or significant impairment.

Q; And also about the time he was in fourth grade he

started abusing drugs?

A. Yes, he started using drugs at a young age.

Q. You determined there was mild impairment there?

A, Correct.

Q. Leisure skills?

A Leisure skills gces back to what we talked about
earlier. He's made a lot of decisions tec do things that
are illegal or viclate other people’s rights. He has not

been impaired in the sense of not having the ability to
engage in normal forms of leisure activities. He’s
chosen to engage in drug use and other illegal activities
so there is clearly disruptive functlioning in this area

but I concluded it was not due to his ccgnitive ability
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but rather to his personality discrder.
Q. His sister said he was really good at track,
softball, baseball, and swimming?
A. He at one time in his life apparently had reasonable
leisure skills and appropriate leisure activities.
Q. She said he was really good at art, painting and
drawing and in those schcol records where he got

satisfactory in art and music, supported that position?

A. Yes.

Q. Did you give him any impairment in leisure skills?
A. No.

Q. Work skills?

A Work skills -- I guess I kind of concluded that I
couldn’t assess it. He’s never been cut in the community

cutside of a correctional facility for more than a few
months at a time so he’s never had stable employment. In
fact, he’s never given himself the chance to maintain
stable employment.

There are records from the Department of
Correcticns about work and work placements while he was
incarcerated but that’s within a structured environment
so I’'m not sure that that necessarily counts as
independent work skills.

I essentially think he’s not allowed this

assessment to be made by not ever creating an opportunity
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to hcld a job.
Q. Dr. Hoover’s assessment of antisocial personality
disorder, how would you, could you just sort of explain
tc Judge Spivey how that figures in with what you found
here about this defendant?
A, I agree with that. I think that he meets the
diagnostic criteria for that diagnosis easily and without
really any question and the maladaptive behavior that’s
associated with antisocial personality 1is the same types
of things that are the behaviocrs that have gotten him in
the most trouble.

So failure to function independently in the
outside cf correctional facilities is clearly a matter of
his choice to engage in illegal activities and it’s not
clear that he was unable to participate in cther kinds of
activities, and there are many indications that he did
have the ability to engage in a kind of normal lifestyle
and chose one that was against scciety’s rules.

Q. Do you have any opinion that there's any reliable
evidence that this defendant’s mentally retarded?

A. I believe that he is close to that range but 1 don't
believe that he’s mentally retarded.

Q. Do you hold that opinion in light of your packground
in clinical and forensic psychology?

AL Yes, I do.
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MR. SAUNDERS: Your Honor, we wculd tender this

witness.
THE COURT: Questions for the witness?
MR. CAUSEY: Yes.
CROSS EXAMINATION by MR. CAUSEY
Q. If I cculd start cut with the Rey test that you

first testified about on direct.

A. Yes.

Q. Rgain, that test is not an IQ test, correct?

A. Correct.

Q. It is only designed to attempt to assess someone for

malingering, correct?

A, Yes.

Q. And isn’t 1t true that there is no generally
accepted test in the psychological community for
malingering?

A No, I don’t think that that 1s true. There are a
number of tests that -- kind of the most noted now would
be the TOMM, the test of memory malingering, the VIP.
There’s a variety of malingering tests aimed at people
who might be malingering psychosis. That's maybe not as
relevant here but that would include the structured
interview with reccrded symptoms, the atypical
presentation scale. There are a variety of tests for

malingering.
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1 Q. So are you saying the Rey test or any test -- are
2 you saying there is a generally accepted test for
3 malingering?
4 A. I'm saying there are a number of generally accepted
5 tests.
6 MR. CAUSEY: May I apprcach the witness, Your
7 Henor?
8 THE COURT: Yes.
9 (DEFENDANT’ S EXHIBIT NO. 9 WAS MARKED FCR
10 IDENTIFICATICON.)
11 Q. I will show you what I’ve marked as Defendant’s
12 Exhibit No. 9 and ask you toc review that briefly.
13 A, (Witness reviews Defendant’s Exhibit No. 9.) Uh-
14 huh.
15 Q. And that is a synopsis where you spoke at the DA’s
[6 conference last year on mental retardation claims, is
17 that right?
18 A, Yes.
19 C. You shared a three hour time pericd with another
20 doctor where you spoke on combating claims of mental
21 retardation, correct?
22 i No. That was the teopic cf the conference. What I
23 spoke on was an informative discussion of IQ testing and
24 other kinds of testing but it wasn’t -- their agenda was
23 combating these claims. My agendz: was informing them
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about the tests.
Q. And at some point in this synopsis there’s a topic
called “malingering,” is that correct?
A. Yes.
Q. And this would be under & pertion of the seminar
where you and the doctor both spoke and this would have
been from your materials, correct?
A, Yes. Scmewhere in there. T don’t remember exactly

which sections each of us covered though.

Q. Do you see the sheet that talks about malingering?
A. Yes.
Q. Ckay. And under malingering, doesn’t your synopsis

of that topic, the very first thing it says “is there are

no generally accepted tests for malingering for IQ?”

A. Those were the words that were written,

Q. Is that incorrect?

A, No.

Q. Okay. So would you concede on the stand now that

there are no generally accepted tests for malingering for

an 10 test?

A. If you let me explain.
Q. Sure.
A. This was in the context of having discussed IQ tests

and in the area of 1Q tests it 1s generally accepted that

the WAIS tests are the -- usually the term 1s gold
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standard for assessing IQ. There is no single test that
stands out for testing malingering.

Q. And that would include the Rey test?

A. That would include the Rey test. There is no single
test that stands out.

Q. And so you chose to give the Rey test based on your

professional judgement?

A. Yes.,

Q. And 1t is not an accepted or generally accepted test
for malingering. It’s just a matter cf choice?

A. No, it is accepted. Tt is generally accepted. It
is not the single, the single test -- a gold standard

test. There are a variety of tests that are accepted,
that are generally accepted in the field that are usable
for this purpcse. It’s cne cof the many or from several.
Q. Is it fair to say that physicians or dcctors that
are in your positiocon differ on that? Different doctors
will give different tests for malingering?

A. Different doctors will give different tests, yes.
Q. Again, just in fairness, the Rey test 1s your

perscnal preference?

A, It's one ¢f the tests that 1 use, yes.

Q. Did you use other tests 1n this case?

A In this case, T did not.

0. Okay. So it would be vour preference just for this
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case and this client?
A Correct.
Q. Do you recall when you said Mr. Larry dot nine out
of 15 correct on the Rey test?
A, Yes.
Q. Do you recall what were the six questions he would
have missed?
A. ITt’s actually not a series of questions. It’s an
array of 15 things that the person is shown and then they
have to remember as many of those 15 as they can. S5So he
remembered nine cf the 15.
C. All right. So this test, a large compocnent of it is
the person’s memory that’s being tested?
A. Actually it's presented as if it's a memory test and
it’s easy to confuse it as a memory test but it's not a
memory test. Even people with impaired memory can
remember these 15 items. That’s the whole idea 1s that
it 1s nct a test of memcry. It’s a test of motivation
and how much you are willing to show that you remember.
0. Now, tell us what are the six items he missed?
A. He got capital A, B, C. He got a normal number 1,
2, 3 and he got the circle, square and the triangle. He
did not get the lower case letters and he did not do the

Roman numerals.

f—
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Q. So are yon saying he did not get the
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letters and the Roman numerals. Would ycu somehow have
that divided into six different questions or six
different items?

A. No.

Q. My question to you is what are the six things he
couldn’t do?

A. Okay. The test is designed and presented as if it's

15 items. In fact, it’s only really five things that you

have to remember. Capital letters, numbers, shapes,
lower case letters, Roman numerals. You conly have to
remember five things. He falled tc remember two

categories so he didn’t get lower case &, lower case b,
lower case c. He did not get Roman numeral I, Roman
numeral II, Roman numeral III. Those were the six items
he did not remember.

Q. You say he did not get thecse. What do you mean by

that? If you could just be as precise and specific as

you can.
A. The way the test is administered is he is shown the
array of all the items and then it’s taken away. He's

given a sheet of paper. He's asked to recreate the ones
he remembers. He wrote down the cnes T said. He failed
to write down any other ones.

Q. So just not knowing Roman numerals you would say was

missed three items because he doesn’t in general remember
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Roman numerals?
A. Yes, correct.
Q. So he may have just missed one big thing but you
counted that as three wrong?
A Yes.
Q. The same is true ¢of the lower case alphabet. He may
not be familiar with the lower case versus upper case and
you would say he’s missed three items even though it's

just one thing he doesn’t know?

A. Right. Yes.
Q. Do you factor that into the score at all?
A. That’s the whole point. The whole point is there’s

really conly five things to remember, not 15.

Q. When you looked at his scores in school, first grade
both times he was in it, second grade, third grade,
fourth grade both times, fifth grade, when you saw his
grades and how he performed in school, did that have any
effect on your opinion of the Rey test?

A, To the Rey test?

Q. Yes. You told us he had problems with Roman
numerals and lower case alphabet.

A. No, I told you he didn’t write those down. I den’t
know if he has problems with those things or not. What T
know is he got threugh the sixth grade successfully and

that he can read and write at about the fifth or =ixth
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grade level.
Q. So is it your opinion he could do these things and
just chose not to or you don’t know?
A. It’s my opinion he could do those if he had attended
fully and given his maximum effort to a task.
Q. And would that, being your opinion, can you say

you’re 100 percent correct on that?

A. I can’t say I’'m 100 percent correct about most
things.
0. With respect -- in your report, it loocks like you

made reference to BETA scores or BETA tests that had
previously been given to Mr. Larry in the Department of
Corrections, 1s that correct?

A. Yes.

Q. And you were here -- you’ve been here all day and
heard everybody in court?

A. Yes,

Q. Okay. When we can talk about BETA tests, what they
are and what they are not, the full scale I, conly WAIS
has twe components, correct?

A. Yes.

Q. That’s a verbal score and a performance score,
correct?

A. Correct.

0. Based on those two vou come up with a full scale
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score?

A, Actually the full scale is independent of theose two
but, yes.

Q. So that would be the third score?

A Yes,

Q. And the full scale was what you actually reported as

being the 74, in your case what you allege My. Larry’s IQ
is, correct?

A. Yes, correct.

Q. And based on the data you got from Dr. Fisher, he
had a verbal score, a performance score and a full scale
of 697

A, Correct. No, he had a full scale 69. His
performance score and verbal scores were different than
that.

Q. Exactly., But the 69 was the full scale IQ that Dr.
Fisher gave cn the WAIS-R, the 74 was the full scale that
you gave on the WAIS-III?

Al Yes.

Q. A BETA test does not have those two sub-components

of verkal and performance, 1s that correct?

A. Correct.

o. It only has a performance score?

A, It has an overall score, yes.

O. It does not have a verbal component, is that
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correct?
A, Neot isolated cut, no.
Q. And typically a verbal score in the average person

is going toc be lower than the performance score, is that

True?
A. No.
2. Well, in the test that you gave Thomas Larry on the

WAIS-ITII, in his case the verbal score was lower than you
scaled him on the performance score, is that correct?

E. In his case, yes.

Q. And on the test that Dr. Fisher gave, the WAIS-R,
with Mr. Larry the verbal score is lower than the
performance score, correct?

. I would actually have to look toc confirm that.
(Witness reviews Dr. Fisher’s report.) No. He had

exactly the same score on verbal and performance for Dr.

Fisher.
Q. Now, where do you get that from?
A, His records that you sent me.
Q. Is that your report or Dr. Fisher’s records?
A. Dr. Fisher’s records.
MR. CAUSEY: May 1 approach?
THE COURT: Yes.
Q. If you weculd hold that place and if I can see where
voru’re at. That’s his report.
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A, I had Dr. Fisher’s data so I’'m looking at his verbal
score of 70, performance score 70, full scale 69.
Q. So the sheet that you have gotten from Dr. Fisher, a

testing sheet showed a 70 verbal, 70 performance, 69 full

scale?
A. That is what I got, yes.
Q. And we've heard that the BETA has been described as

a screening test, correct?
A, Correct.
C. And that is because it does not have bcth

components separate, verbal and performance, correct?

A. No.

Q. For that reascn -- pardon?

A. That’s not why it’s considered a screening test.
Q. Why is it considered a screening test?

A. It's considered & screening test because it’'s

briefer and is not as comprehensive as a large multi-

faceted IQ test such as the WAIS.

o. Such as the WAIS tests that you're talking about?
A. Yes.
Q. S50 whatever BETA scores that you have recited in

your report that DOC would have given, you would not give
great weight in determining Thomas Larry’'s IQ, 1s that
correct?

A. That’=s correct. 1 don’'t give great weight to them.
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Some weight but not a lot.
Q. Qkay. And the reason you say that is because it's
not a full scale IQ?
A, Yes.
Q. The other reason being you don’t know the
clrcumstances the tests were given, correct, whether

individual or group?

A, Actually I do know that.

Q. You do kncw that?

A, Yeah.

Q. And what would your notes indicate?

A. I mean I don’t know exactly what the circumstances

were for Mr. Larry but I know how they operate there,
which is they have groups of inmates when they’re
admitted and it’s administered in a group and individual
(inaudible) under supervision,

Q. For purposes of what we’re doing here, the WAIS that
you’ve given and Dr. Fisher are properly given

individually and not in a group setting, correct?

A. Ccrrect, yes.

. If I can ask you abkout the WAIS testing that we've
heard today. You are familiar with the WAIS-R, correct?
AL Yes.

Q. You choose not to use that version but the WAIS-III?
AL Yes,
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Q. You don’t dispute that the WAIS-R is a valid test
right now, correct?
A, I think that it’s validity is gquesticnable. 1 don't
know 1if it’s wvalid or not.
Q. Have vyou contacted the same person -- the same
company that comes up Wwith and distributes the WAIS-III
also distributes the WAIS-R, correct?
A. Yes.
Q. Have you contacted that company and inquired as to
whether one test should not be used versus III veysus R?
A. The publishing company, no. But I alsc don’t
consider a prefitable publishing company to be the end
point on determining professional behavicr. They're out

to sell the product.

0. Pardon?
A, They're out to sell the product.
Q. Well, you’re not saying they would sell an outdated,

obsolete product that should not be used, for instance?
R, No, but they would continue to sell something that
was still up in the air in terms of its utility. Or if
it had utility in some other arena.

C. From the data you got about Dr, Fisher administering
the WAIS-R, do you dispute he individually administered
the test in this case?

AL No. It appears to be a correctly administered WAIS.
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I mean, I have no idea that he did it but it's what he
submitted to me as he represented that he administered
it.
Q. Dc ycu have the raw data that supports that full
scale IQ cf 697

A. Yes.

Q. Do you have any reason to believe that there were
any scoring errors in that test Dr. Fisher gave?

A, I looked and did not find any significant cnes.

Q. Based on the data that you have, do you have any
reason to believe there were any errors in the way the
test was administered to Mr. Larry?

A. There’s no way for me to answer that.

. Do you have any reason to believe, based on the data
that you’ve got, there were any interpretive errors in
the test that Dr. Fisher gave?

A. I believe the only error in terms of interpretation
would be to account for the effect on the sccre of
administering a test that’s eight years old and that the
norms were -- I actually don’t know when the WAIS-R norms
were done. In the early ‘80s, I believe, so they were 20
years old by the time this was administered. So I think
some statement to that effect saying that these scores
possibly are not accurate because the norms are so old

would have bkeen appropriate. As far as an error goes, T
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don’t think that there is one.

Q. Somebody made a noise. Could you repeat that last
part?

L. As far as an error in interpretation, I don’t find
one.

2. So you see no reason to claim that. You understand

there 15 a five point margin of error on the WAIS-R and

the WAIS-III?

A, That’s true for the WAIS-R but it’s not true for the
WAIS-TIT.

Q. What is true for the WAIS-III?

L. The WAIS-III, cone of the improvements is that you

actually are given confidence intervals for every IQ
score so it varies depending upcon what the subject is.
We"ll just use Mr. Larry’'s case, for obvious reasons, and
it’s a confidence interval between 70 and 79.

Sc tc be overly technical what that means is
that statistically speaking there’s a 95 percent chance
that this score falls within that range.

Q. So the WAIS, if I'm doing my math right, would have
a four point margin of error eitﬁer way?

A. For a score of 74, it’'s, you know -- &apparently it’s
four plus points.

Q. And that’s how you arrived at the range., Let me

hack un one step. You're not ~laiming the 74 is his
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exact IQ, are you?
A, No.
Q. And you’re not claiming the ©9 is his exact IQ
either, are you, because IQ is in a range. Is that
correct?
A. Yes.
Q. So is it fair to say 1it’'s nearly humanly impossible
to say that a perscn’s exact IQ is in the circumstance?
A, Given the state of our psycholegy, our tests are not

that precise, no.

Q. So you just deal with ranges?
A. Yes.
Q. And the figure you came up with, the 74, is

basically a point on the chart that then you extrapclate

the fcur points based on Thomas Larry’'s score on this

test?
4. Right.
0. 1f Dr. Fisher'’s range was 69, do you agree that five

points on the WAIS-R is a proper numpber to use?

A Yes.

Q. So his range would be €4 to 70. Is that correct?
Al Right.

0. Your range 1s 70 to 787

A, Right.

Q. Those ranges overlap a 70. Is that correct?
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1 A, Yes.
2 Q. That’s what you would expect if both tests were
3 valid. Correct?
4 A. No. That’s just a coincidence.
5 Q. You think it’s a coincidence?
6 A, Yes. That they overlap at 70 is the coincidence.
7 You know, hypothetically if the scores were different but
3 not five points apart, they would overiap at a different
9 pocint, not 7C, but the overlap would include 70 and it
10 would include the top and the bottom of the range.
11 Q. But isn't it fair to say you would expect a person
12 who has taken these two tests this close together that
13 their scores would be close?
14 A. Yes, you would expect that.
15 Q. You would not expect a huge gap where the
16 overlapping doesn’t even touch. Correct?
17 A. Not unless there is some other factor involved.
18 Q. And the fact that his scores did overlap at some
19 point 1s what you would expect on two tests administered
20 this close together. Is that not true?
21 A, Assuming that there was an egual amount of effort
22 given, yes.
23 . And there were two different tests with two
24 different units of measurement. Dc ycu feel that it’'s a
25 coincidence that they overlapped at 70, Correct?
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A. I'm saying that it’s a coincidence that the point of
overlap is 70.

THE COURT: What 1is the confidence that there
was five up but only four down?

THE WITNESS: Random error. For a 74, it’s plus
or minus four point something. T don’t know exactly. I
just know this is the interval that they reported given
by this four point something.

THE COURT: The company reported that?

THE WITNESS: Yes.
Q. When you gave Mr., Larry the test in October of ‘02,
did you follow the similar procedures that Dr. Fisher did
as he read Mr. Larry the instructicons and read him the
questions?
A. Yes. Depending on the sub-tests, I followed the
administration rules which is you read the explanation,
read the items or you show the materials or whatever it
tells you to do.
Q. Then whatever answer or response he gives you, you
write that down?
A. Right.
Q. So it'"s not a situaticn where ycu go, here, here 1is
your test. He reads 1t, he fills out the answers, and
gives it back? 1It’'s not that at all, is 1it?

A Correcr.
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Q. And you gave the test about eight or nine months
after Dr. Fisher’s test. Correct?
A, Yes.
G. And you're familiar with what’s known as the
practice effect. Is that correct?
A. Yes.
Q. it’s where a person taking the same or similar test
repeatedly is going to become more familiar with the
instructions, the layout, the format, etcetera. 1Is that
correct?
A, Yes.
Q. And it’s not surprising that a person would do
marginally better the second time they take it?
A, It's not guite that simple. There are some items or
some types of items where you would expect more of a
practice effect and there are other types of items where
you would not expect the practice effect.

So, it's not just a simple matter of well,
he’il do petter the next time and the WAIS-TII 1is
substantially different from the WAIS-R. The items are -
- the same sub-tests are completely and totally different
and they are brand new sub-tests that didn’t even exist

on the WAIS-R.
Q. Let’'s talk abcut those. Isn’t it true that one of

rhe reasons the WAIS was revised to the WATS-TTT there’s
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this group of people at the bottom end of the retardation
range that the test is designed to separate those out
instead of clumping them all together at the bottom?

Is that a fair statement?

A, No, not really. I mean, the test was designed to
assess intelligence across the range wnich includes
extremely high mental and extremely low and of the
abilities that go into intelligence. 1tfs true that some
parts of society find it important to separate out
certain segments of the range, both high and low, for
different purposes but that’s not a function of the test.
That's sccieties application of the test.

Q. Isn’t one of the purposes, though, for the revision
of the test is to help you, as a doctor, better say where
a person falls on the scale versus just saying they’re in
the bottom? 1Isn't that one cf tne purpcses of the
revision?

A. Yes. The revision was designed to help discriminate
at the lower ends of IQ, yes.

Q. Is it fair to say that 85 percent of the mentally

retarded people are mildly mentally retarded?

A. Yes.

Q. And that cculd be the range of 55 to 707

A. Yeah, approximately.

Q. That’'s what we call mildly mentally retarded?
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A. Based only on the IQ scores, yes.

Q. That’s based on the DSM-IV as well, correct?
Al Yes.

Q. Eighty-five percent of the mentally retarded

population falls in that range. Cocrrect?

A. Yes. By definition, yes.

Q. And part of the changes from the WAIS-R to the WAIS-
IIT were directed at these pecople, those 85 percent, in
that range. Is that correct?

A. Yes.

Q. And cone of the ways that was accomplished is that
there were more easier guesticns added that wculd be
directed at that eighty-five percent. Correct?

A. Yes.

Q. And another way, part of the test is timed and part
of it is not. Correct?

A, Yes.

Q. The parts that are timed, when you went from the
WAIS-R to the WAIS-III, some of the times were increased.
Is that ccrrect?

A. Yes, Scme of them were.

Q. So the effect of that would be a slow perscn taking
the test wculd have more time to complete it?

A, Yes.,

Q. And the effect of adding easier questions is that a
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person in that bottom mildly mentally retarded range
could get more questicons correct?

A. In terms of an absolute number, that guestion is
yes. In terms of elevating their score, no.

Q. So if Mr. Larry takes the WAIS-R in December and
January of ‘01 and ‘02, takes the WAIS-R and the test you
give him eight to nine months later has more easy
questions and mere time and you factor 1n the practice
effect, it’s not surprising that he did do a little bit

hetter, 1is it?

L. That’s not what happened, though.
Q, Well he did five points better, didn’t he?
A. Yes, but not because of the practice effect.

Q. And you’re saying not because of easier guestions?
A Absolutely. I've done a comparison item by item of

the items that are the same on the test.

0. You did that?
A. Yes.
Q. You’ re saying that the easier questions had no

effect on Thomas Larry’s score?

A. Correct.

0. hnd the extended time periods had no effect on his
score?

A. They affect his score in the sense they make 1t more

accurate. Thev don’t elevate it. The test was created and
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it was expanded with more easy items and extended time
frames and then it was -- we call cthe process norming. It
was administered to a huge number of people and the range
of scores and the way people perform on all those items
was calculated intc how IQ scores are calculated. 5o
everybody gets these new items and everybody has more
time.

It was done that way because they believed that
was a meore accurate way ¢f assessing people. Not to
elevate scores or elevate scores for a particular
pcpulation but to give a more accurate range of what 2
particular group was dcing.

Q. Sc just to be clear so you’'re putting no credibilirty
intc the extended time periods, easier questions, or the
practice effect in Thomas Larry’s five point increase on
the test?

A Those are two different things. The construction of
the test included more items that were easier, if you’ll
let me use an analogy. If you have a mathematics test and
it starts with caiculating the slope of a line and then
it goes into trigonometry and differential eqguations,
you’ll have a pretty good idea of where people stand if
they already know algebra and algebra II. You won’t know
much about people that don't know that stuff.

If vou add a bunch of items about complicated
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multiplication and division problems and then brilefer,
simpler addition and subtraction problems, then you’ll
have a better idea of where people stand belcw that part
where you stopped before. So the pecple who understand
calculus will still get all those easy gquestions right
and the people who don’t understand anything more
complicated than multiplication will still get everything
above there wrong, but you’ll have a better idea of where
they fall. They understand multiplication but not
division.

So you’ll have more discrimination in the lower
range. You didn’t help anybody’s score, you didn’t hurt
anybody’s score. You just expanded the test so it was a
better test at all the ranges and that’s what they did on
the WAIS.

o. Then how do ycu acccount feor a five point increase
over a nine month period?
A. He tried harder visibly and notably cn several sub-

tests. He tried harder and got mocre correct,

Q. That's your opinien?
A, It’s evident from looking at the items.
Q. How do you know how hard Thomas Larry tried when he

took the test for Dr. Fisher for comparison?
A. I’11 stick with the most cobvious example and

actuallv these examples account for probably most of the
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difference., On the picture arrangement sub-test, and the
picture arrangement sub-test was substantially modified
in the WAIS-III so there is some practice effect but not
very much because the items are not the same anymore.

Sc, for Dr. Fisher on picture arrangement, he
got the first four correct which involved a series of
three cartoon panels that he had to rearrange. Anything
above that, he could not do. He did not get any more
correct.

When I administered 1t, so he had seen that
first item which he got correct again and the next item
was brand new. He goCU it correct. The next item was an

identical item teo the WAIS-R item and he got it

incorrect.

Q. What do you mean he got it incorrect?

o He could not solve it. He did nect have ---

Q. Again, ycu’re still showing him pictures?

A. Yes.

Q. So what do you mean he couldn’t solve it?

A He couldn’t reorder the pictures in the correct
order.

Q. Just for clarity, did he miss that item on Dr.

Fisher’s test?
A, It was not administered to him.

Q. So this was something new?
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Fig Well, I can't tell if it was administered. It should
have been but it’s not really notated. I'm assuming that
he did it and he got i1t incorrect.
Q. So you can’'t say that he's trying harder on that
item or not?
A. Right. And recall that these tests build in
difficulty so they start with extremely easy and end with
extremely difficult items and there are eleven items
total so we’'re up to item number four which he got
correct. Item number five he got correct. These are
items that were new to this test. He had not seen them
before. There would be no practice effect involved.
Q. Can I ask you 1f these are new items, how can you
say he’s trying harder on yours when you have nothing to

compare it with on a previcus test?

A, Because I'm actually not finished. Let me be more
clear.

Q. Okay.

A, On item number six, he got partial credit and item

seven he got full seven and on item number eight he got
partial credit. So, this is the same type of item. Some
of them are identical. Some are different. They build in
difficulty. He got eight cut -- he got points on up to
eight our of the eleven items.

Cn Dr. Fisher's, he got credit on the first
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item and the first item only. He did not get the second
most difficult or the third most difficult. He got the
ezsiest one, period, end cof story.

When I administered it, he got credit and full
credit up through the seventh item and partial credit on
the eighth. S0 he demonstrated to me an ability to do
this task. Tnat’'s independent of the practice effect.

Q. So the items he would have missed on Dr. Fisher’s
test would have been different items than ycu had?

A. Some ware different, some were -- yeah, I think most
5f them were different. Well, again, I can’t tell from
this if he administered these items or nct so some of the
same items exist and I'm not sure if they were
administered but he did get credit for them for Dr.
Fisher.

Q. So if you don’t know if they were administered or
not, on Dr. Fisher’s test, they’re different and you’ve
already testified that the test you administered had more

time and more easier items, how can you say he’s just not

trying?
k. It’s guite easy. If I give you & series of math
problems -~ I’1ll go back to my analcgy —- with addition

and subtraction and multiplicaticn and division and
simple algebra and you get the addition precblems only and

don’t get any of the rest, then later on I give you
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] different items but they’re still addition, subtracticn,
2 multiplication and divisiocn, simple algebra, and you get
3 everything up through division, then I know what your
4 ability level is. I know you’re able to do that task. It
5 doesn’t have to be exactly the same item. I'm testing the
6 same abilities, the same concepts.
7 Q. And, again, in fairness to you the opinion ycu hcld
8 that he tried harder on yeour test from what we’re hearing
9 is just your opinion?
10 a. It’s an inference based on the data.
11 Q. Can you tell us how the WAIS-R is modified te the
12 WAIS-1117? Is half of the test different, a fourth of the
13 test different, ten percent of the test different? Can
14 you tell us how much of a difference there 1s?
15 A. If you want to go sub-test by sub-test, I can tell
16 you.
17 Q. Total?
18 A Well, I can tell you that on every sub-test
19 something was different. ©On some sub-tests many of the
20 items are different. On some sub-tests all materials are
pA different and there are brand new sub-tests that didn’'t
22 exist. S3So, I mean, I don't know how you’'d calculate that
23 as a percentage.
24 Q. Let’s move on. FEighty-five percent c¢f the mentally
25 retarded population falls in the categorv of mild mental
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retardation of which we have claimed Thomas is a part of.
MR. SAUNDERS: Obiection tc the form of that
guestion. We’re just talking about IQ tests alone. I
think he’s grouping the whole thing in.
THE COURT: Go ahead and finish your question.
MR. CAUSEY: Speaking toc yocu in that range of
people that eighty-five percent of the retarded
population falls into which is roughly 50 to 70 IQ’s.
People in that group, 50 to 70 IQ, mildly mentally
retarded fregquently can attain schecoling up to the sixth
grade. Is that correct?
A. That’'s possible, yes.
Q. And attaining scores in subjects in the sixth grade
of B'’s and C’'s is not inconsistent with someone being
mildly mentally retarded. Is that correct?
A. No, that wculd be possible.
0. And that is entirely consistent with Thomas Larry’s
sixth grade grades. Correct?
A. ves,
Q. And you’ve had an opportunity to see how he did in
the first, second, third, fourth which were iower grades.
Correct?
AL Yes.
Q. S¢ nething in his grades that we have submitted to

the Court would indicate, by itself, he’s not mildly
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mentally retarded?
A, It doesn’t establish it either direction,
Q. My guestion is those grades that Judge Spivey has up
there, those grades don’t tell us this perscn can’t be
mildly mentally retarded, the grades are too high. Is
that correct?
A. They don’t rule it out, no.
Q. His grades are consistent with someone who could be

mildly mentally retarded?

A, It's possible, yes.

Q. If T can move on te the S85SQ, street survival?

A. Yes. Street survival skills.

Q. That test -- we’'ve heard testimony about 15A-2005

which has ten items of adaptive behavior that you were to

assess to see if there is some type of deficit. Correct?

A. Right.

Q. The SSSQ test does not address all ten cf those,
does it?

AL Correct.

Q. Some of the things that the SS50 will call an area

that’s not the same label that you'd use on 15A-2005 but
are similar. Correct?

A Yes.

Q. So when vou kind of do a review of what it test and

what it doesn’t, out of those ten areas the 5550 does ncot
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give yecu a test or any kind of result for communication.
Correct?

A. I think there is probably some overlap with some of
the sub-tests but 1 won’t quibble. It doesn’t have a
category that directly correlates.

Q. There is no category on the SS3Q regarding
communication?

A, Correct.

Q. With respect to work or work skills, there’s no
category for that, is there?

A. Again, there’s quite a bit of overlap on work skills
for some of these things but there’s no category
ldentified as work skills,

Q. And there’s no category identified as social skills,
is there?

A. That’s correct.

Q. And there’s no category ildentified as leisure
skills, is there?

A. That's correct.

Q. And there’s no category ildentified as self-
directicn, 1s there?

A. Correct.

c. Is there a categecry identified as functional
academics?

A No,

Case 1'05-cv-00628-WO-RAEF Document 31-4 Filed 11/08/05 Paae 45 of 50




¥
12
13
14

15

17
18
19
20
21
22
23
24
25

196
Q. So far that's six of the ten that the 8S8Q does not
have categories for. Correct?
A. Right.
Q. There is a domestic management category on the SS5Q
that you used and that roughly correspecnded to home
living?

A. Roughly.

Q. Health, first aid and safety on the S555Q7

a. Yes,

Q. Would you equate that to health and safety on 15A-
20057

A Yes.

0. And is there a category for public services on the
555Q7?

A. Yes,

Q. Is there a categcry for self-care?

A, There are issues of self-care in that domestics,

health and safety, public services, mcnetary, in those
areas directly assessing that but they’re not all within
one skill.

Q. So the skills that you would be assessing under
domestic management, you would let that overlap into
self-care?

AL I think it does overlap whether I let it or not.

Q. Ckay. Is there an independent category for self-care
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on the test?
A. No.
Q. S¢o there are one, two, three, four, five, six, seven
cut of the ten that are not specifically addressed by the
583507
A. No, I have to disagree. Self-care is specifically
addressed but not withlin a single scale but there are
items specifically addressing those issues of self-care.
Q. Did you give any other test in addition to the $55Q
to determine what limitations Thomas Larry may have in

these ten statutory areas or 1s that the only test you

gave?
A That’s the only test I gave.
Q. And looking at your report, I'1ll ask you scme of the

same guestions Dr. Fisher got. You did review the
Department cf Corrections records?

A. Yes.

Q. You did review Thomas Larry’s school reccrds from

Forsyth County?

L. Yes.

Q. You did not contact Thomas Larry’s mother?

A, Correct.

Q. Did you read the affidavit in the file?

A. Yes.

Q. Did you contact Thomas Larry’s sister who testified
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today?

A No.

Q. Did you review her affidavit that is in the file?
A, Correct.

Q. And it says on here you also reviewed the

psychological report and testimony from Gary Hoover?
A. Yes.
0. Now in all fairness do you remember when that report

would have been generated? Are we talking about 1996-

19977
A. Yes, that was around the time of the trial.
Q. And that wculd have predated the mental retardation

statute 15A-2005 by a number of years. Correct?

A. Yes.

Q. Did you see anything in that report or in reviewing
his testimony that would have any impact on mental
retardaticn, adaptive living skills, or those ten items

that are listed in the statute?

A. Yes.

0 What did you find?

A. I found an absence of those.

Q How did you find an absence?

o) I read the report and it didn’t say anything about

this guy’s potentially mentally retarded.

0. Was he asked?

Case 1'05-cv-00628-WO-RAEF Document 31-4 Filed 11/08/05 Paae 48 of 50




10

11

14
15
16
17
18
19
20
21
22
23
24
25

199

A. A good clinical evaluation would give ycu the
findings of the psychological assessment and those
findings would include positives and negatives. So, if
Dr. Hoover had seen something that made him think that
this perscn might be mentally retarded, a good
professional would have included that in the report. That
would standard clinical practice.
Q. But isn‘t it fair to say that you didn’t have the
statutory list back then?

MR. SAUNDERS: Your Honor, 1 am going to object.
Whether we had it or not, he’s answered the guestion.

THE CQURT: Sustained. I'm assuming you have a
number of c¢ther questions?

MR, CAUSEY: Yes, T do.

MR, SAUNDERS: Your Honor, he has to be in
Wilkes County in the morning at 9:30.

THE CCURT: For a simmilar hearing?

MR. SAUNDERS: No, it’s testimony 1in a vcluntary
commitment.

MR. CARUSEY: I can finish in about 15 minutes.

THE COURT: Are you golng to have redirect?

MR. SAUNDERS: It will probably take five
minutes.

THE COURT: Okay, all right.

ME. CRAUSEY: You did not interview any school
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teachers ¢of Thomas Larry?
A. Correct. I did not.
Q. You did not interview any guards at the Department
of Corrections concerning Thomas Larry?
A. I had causal conversations with them but not a

formal interview.

Q. You relied mainly con the records?
A, Yes.
S And you did not contact any other family cor friends

of Thomas Larry, did you?

A, Correct.

C. With respect to the SSSQ, are you aware of who has
develeped this test and who revised it and distributed it
and for what purpose?

4. Yes. 1 mean, I don’t know that perscnally but I am
aware of the information,

Q. You are familiar with a Dan Linkenhoker, one of the

two pecple who developed the test?

A. Yes.

Q. The cther person 1s deceased?

A. I didn't know that.

Q. Are you familiar with an affidavit that was given

concerning this S$55Q and what it is to be used for and
what 1t 1s not to be used for in North Carolina?

AL No.
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MR. SAUNDERS: Objection, Your Hcnor. He said
he’s not familiar with it.

THE COURT: Overruled. His answer was no.

Q. You said you were not familiar with that?
A. Correct.
Q. Based on -- when you get a test, it comes with an

instructional packet or a manual and you read that on the

55807
B, Yes,
. Based on the information that came with it, is it

true that that test is not recommended to be used alone
without other test to determine under 15A-2005 whether a
person has adaptive deficits?

A, Let me pull that apart. Almost all psychclogical
tests will have the same caveat, “this test is not to be
used alcone and in isolation”. I don’t know of any
psycheclogical test that makes specific reference to a
North Carcolina statute. So, it’s a standard caveat and
it’s true that I don't know of any test in the manual
that refers to a statute, let alone a North Carclina
statute.

Q. Let me Jjust ask a direct guestion and yocu answer yes
or no. Are you aware that the $5SQ without an objective,
ominous test, such as Adaptive Behavior System, Violence

Scales, or without cother standardized supplemental
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psychological tests, do not provide the degree of content
validity, critical high stakes assessment of mental

retardation for criminal appellees., Are you aware of

that?

A. That’s not from the manual.

Q. Do you dispute that?

A. Do I dispute? That’s the first I've heard it. Do I

dispute it? No, basically I agree that any test used in
ispolation -- or you cannot use a single test in isolation
to combine sources of information.

Q. And you've told us you did not give the Violence
Scales, Adaptive Behavior System, or even a test for
adaptive behavior?

A. I did not do another test of adaptive hehavior but I
did other procedures and assessments of adaptive
behavior.

Q. You heard Dr. Fisher relied on his clinical judgment

toc come to the conclusions on adaptive behavior. Correct?

A. Yes,

0. And you, yourself, alsoc used your clinical judgment?
A. In some of those areas, yes.

Q. And the c¢nly thing additicnal that it appears you’'ve

used is the S555Q7?
A. I don’t know exactly but that’s clearly one of the

major differences.
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l Q. Just asking the open gquestion. Did you use any other
2 source on the adaptive behavior determination that you’ve
3 given us other than your clinical judgment and the 5§3Q7?
4 L. Yes, I used the review of the DOC records
5 extensively. 1 used the report from Dr. Hoover. I used
6 the affidavits from family membpers and I used his school
7 records.
8 Q. Let me just highlight just a few of those ten that
9 you brought to us. ©On functional academics, the S585Q
10 does not address that?
11 A. Correct. Not directly.
i2 o. So you relied primarily on school records?
13 A. School records, DOC records, and my own assessment
14 of him during testing where I observed him read and write
15 things.
16 Q. And it would be your opinion that a grown man whc
17 fails the first grade, fails the fourth grade, and drops
18 out of school in the sixth grade at age 16 does not have
19 a functicnal academic deficic?
20 A. Not necessarily.-
21 Q. And you put in your report, “mild impairment”
22 cecncerning that area?
23 A. Yes,
24 Q. But you wouldn’t go any further than that?
25 A Yes. He can read and write, not very well, but he
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can -- he does have scme pasic literacy skills so he is
impaired to some degree pbut not significantly.

Q. With respect to self-direction, you have indicated
in your report, “no impairment” but you also highlighted
testimony that while he was in prison he was In trouble
or a problem in prison concerning drugs and sexual
assaults and various things?

A. Correct.

Q. And those would involve poor self-direction on
Thomas Larry’s part, would it not?

A, Well, to kind of flip it the other way, he succeeded
-- he attempted to get marijuana and succeeded in getting
it. That’s self-direction. Not toward an amiable gcal
but it is self-directed activity with a successful
cutcome.

Q. Is it fair to.say that he had direction, just not

good directicn?

A. Poor decision making.
Q. And doesn’t that overlap poor self-direction?
A, No. His decision making was nct poor because of

cognitive abilities. It was because of a lack of morals.
Q. With respect to self-care, you testified that the
5550 did give you information on that?

A. Yes.

Q. And your opinion would be under self-care, “none,
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but it’s possible that it exists” 1f I wrote down your
words correctly?

A, Right. There could easily be some mild impairment
if he were to be living independently in the community.
There may be areas of living, for example, writing,
balancing a checkbock where he’s impaired in that but we
don’t know and we will prcbably never know.

Q. Anything in your resources that you looked at that
would indicate that he had the ability or the wherewithal
to use a bank account, get a driver’s license, operate a
car, or do those things that would fall under the self-
care umbrella?

A, Yes. On the S$S5Q, he could identify a correctly
written check and identify an incorrectly written check
50 he at least had some basic infeormation about how to
write a check. I don’t kncw abeut driving or any the
other things.

Q. Anything in your record search that indicated he
ever had a driver’s license?

M. Yo, I don't think I came across that.

Q. And again nothing in your investigation revealed
that while outside of prison Thomas Larry has ever lived
independently and maintained his own household?

A. He has but again not for very long.

Q. If you could tell us when and where?
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A. I don’t know exactly where., 1 know he lived with
girlfriends. He lived on the streets so that’s --
that’s not very functional but he lived with other family
members, different, you know, circumstances. Living on
the street i1s not necessarily part of being mentally
retarded. That’s again a choice that people make when
they alienate their family and their friends and have no
place to go, that’s where they end up.
Q. So in your opinion Thomas Larry living on the
streets or living with family or living with friends
would not show a deficit in living skills?
L. No, not necessarily especially after an extended
incarceration. You would not expect someone who had spent
ten years in prison to jump back into socilety and set up
an independent household.
Q. With respect to work you testified you had
absclutely no opinion as to whether or not he did or did

not have a deficit there?

A, Correct.
. You can’t say he did, can’t say he didn’t?
L. I'm inclined to say he didn’t because he had held

jobs in correctional settings and again he had some jobs
in the community. I deon’t know why he lost them other
than he got incarcerated. I don’t have information to

suggest that he was unable to perform the duties.
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Q. Sc the bottom line is your opinion is you have no
opinion?
A, Yes,
Q. You did find deficits in health and safety but you

classified those as mild?

A. Correct.

Q. You don’t dispute there is some impairment there?
b, In some iscolated areas, yes.

Q. Again, that’s ycour judgment call on hcw severe cor

how mild you make that?

A. All of this is kind of a judgment call on severe,
mild, none. Yes,
C. Is it fair to say that any perseon in your position,

wnether it’s you or Dr. Fisher, your perscnal opinion and
judgment plays a large part in the conclusioens you reach?
A I like te think that at the professional level, Dr.
Fisher and I used our prcfessional judgment.

Q. With respect to —-- you’ve worked on -—- you know the

difference between post-conviction and a pre-trial case?

A. Yes.
Q. And that post-conviction is what Thomas Larry is?
A, Yes,
Q. He’s already been convicted and is on death row?
AL Yes.

Have you worked on other poest-conviction cases?

L@
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A. Yes.

Q. Is it fair to say at least 137

A Yeah, between ten and 15. I don‘t know exactly how
many.

Q. I’11 run through these real gquick. Tell me if any
of these are incorrect. You worked on Frank Chambers,

post-conviction?

A. Yes, nct in regard to mental retardation.
Q. Pardon?
A. Not in regard to mental retardaticn.

MR. SAUNDERS: Your Honor, I wonder if we could
confine it to that issue?
Q. How many have you worked on that concerned giving an
opinion on whether or not the individual was mentally

retarded or not?

A, Approximately ten. I'm not entirely sure.

Q. All ten of those as a witness for the State?

A Yes.

Q. All ten of those you opined that the person was not

mentally retarded?

A. No. Five or six I have sald they were mentally
retarded.

Q. In post-conviction?

Al Yes.

Q. Can you give me the name of one or two?

Case 1'05-cv-00628-WO-RAF Document 31-5 Filed 11/08/05 Paae 8 of 50




10
il
12
13
14
15
16
17
18
19
20
2]
22
23
24
25

209
A. Houston Clodfelter -- these are cases Iin this area
so you might know. I’'m not recalling his name but he is
also from this area. Anthony Bone, although that isn’t,
I don’t think, completely processed. If you can have the
names I can tell you what I found,
Q. Melony Anderson? Is that a Forsyth County case?
L. No, it was not Forsyth County. I said that she was

not mentally retarded although that was very close.

Q. Dwignt Robinson?

A. Dwight Robinson is nct completed.
Q. Clinton Smith?

A. Not completed.

Q- Lorenzo Norwood?

A. My review was that he was mentally retarded.
Q. Norris Taylor?

A. Not completed.

Q. Jerry Cummings?

k. Excuse me?

Q. Jerry Cummings?

A. Never heard of him.

Q. Henry McConnell?

4. Never heard of him.

Q. Anthony Bone?

A. Mentally retarded.

. Anthony Hipp?

Case 1'05-cv-00628-WO-RAF Document 31-5 Filed 11/08/05 Paae 9 of 50




10
11

12

14
15
16
17

18

20
21
22
23
24
25

210

A Have not done anything.
Q. Timothy Gill?
A, Gill was -- he was in this area. Correct? No,

Timothy Gill was not in this area.
0. Was not?
A, No. There are actually other cases that -- I'm
sorry, not post-conviction but there are also some pre-
trial cases that I've been involved in.
Q. You did not do Frank Chambers for mental
retardation?
. That wasn’t the primary focus, no.
0. Did you testify at his mental retardation hearing,
post-convicticn?
A. He had a post-conviction hearing but it wasn’t --
it was prior to the mental retardation law so 1t was ---
Q. Since the last has changed you’ve not testified in
his case?
A, Correct,
MR. CAUSEY: That’s all the questicns I have.
THE COURT: Redirect?
REDIRECT EXAMINATION by MR. SAUNDERS
o. Dr. Hazelrigg, there was one cut of High Point ycu
and I were talking about earlier that Howard (inaudible)
did?

A, That was one of the ones he has mentioned, Bone or
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Norwood, I think.

Q. You found that he was mentally retarded?
A. Yes,
Q. And the WAIS-III you said it doesn’t elevate the

score, 1t just makes it more accurate?

A. Correct.
Q. That’s when it has been revised?
A. Correct.

MR. SAUNDERS: That’s all I have on redirect.

THE COURT: Other questions?

MR. CAUSEY: No.

THE CQURT: Do you seek to release the witness?

MR. SAUNDERS: Yes.

THE COURT: Any objection?

MR. CAUSEY: No,.

THE COURT: You're free to leave. You may step
down. Further evidence from the State?

MR. SAUNDERS: No, sir.

THE COURT: Will there be rebuttal for the
defense and do you want toc do it now or in the morning?

MR. KILLIAN: Your Honor, the rebuttal of Dr.
Fisher should be very brief. Just three or four
guestions.

THE COURT: Well, we’ll do that and have closing

arguments thereafter.
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MR. SAUNDERS: Judge, I hate to impocse but if
that’s all it’s going tc be 1s three or four questions,
I'd like to hear it today while Dr. Hazelrigg is here.
He won't be here in the morning.

THE COURT: I‘m trying to be cognizant of the
court personnel.

MR. SAUNDERS: I understand but since they said
just three or four guestions, Judge.

THE CQURT: Hew long do you think it will take?

MR. KILLIAN: About five or ten minutes.

THE CCURT: All right.
REBUTTAL DIRECT EXAMINATION by MR. KILLIAN of DR. FISHER,
WHC WAS PREVIOUSLY SWORN.
Q. Dr. Fisher, just a couple cf questions. You’ve heard
some testimony about a diagnosis of a borderline

perscnality disorder and antisocial disorder?

A. Yes.

Q. Is that correct?

A. That’s correct.

Q. Is it unusual for a person with mild mental

retardation toc have either cne of those problems?

Al No.

Q. When you administered the WAIS-R to Mr. Larry, what
was your opinion about his effort?

h, My recollection is that his effort was good and
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consistent. I was surprised at that part of it in his
case. My recollection is that he tried consistently
across sessions and I would include both on the WAIS test
and in his telling me about background, you know,
schooling and those kind of things.

. And Dr. Hazelrigg mentioned something about norms
and standards?
A, Yes.
Q. Ls far as the WAIS-R gces, when was that test
standardized or normed?
A In the ‘80's. I don’t know the exact date.
Q. aAnd based on your education, experience, and
training and research, does the fact that the test was
last normed in the '80's, would that have any effect on
the score that Mr. Larry -- that you gave him? The full
scale IQ of 6972
A. Yes. My understanding and again I think I’'ve gone
through a lot of research on this and I hope I'm correct
on this but it’s my understanding --

MR. SAUNDERS: -- Judge, if this is just going
toc be speculation, I'm going to object.

THE COQURT: Overruled. Go ahead.

THE WITNESS: I had & conversation with Dr.
Hancock yesterday that as you move away from the date of

standardization, so if it's five years after or ten years

Case 1'05-cv-00628-WO-RAF Document 31-5 Filed 11/08/05 Paae 13 of 50O




14
15
16
17
18
19
20
21
22
23
24

25

214
after, you would expect the IQ to increase to some
extent. Therefore, if there is any change in the IQ
score that you have that is distant from that date of
standardization, it would be a change in modification in
the direction down.

So that if the WAIS-R is given -- this is my
understanding of this material that I have reviewed —-- 1if
it is given ten years after the standardization and the
other one was given one year after, you’d expect the
score -- for the same person you would expect the score
to be higher for the one given ten years after because
you have an increase in IQ expected over that time. The

Flynn affect.

Q. And in Mr. Larry’s case, what does that mean as far
as --
A. -- That means if you interpreted, if you said well

what we do know is that the WAIS-R was given this many
years, a significant number of years after the date of
standardization, then it’s going tc interpret which way
it might be affected. It would be affected in the
direction down.

Q. And that’s called the Flynn affect?

A. Yes. Well, I'd rather state it just the way I
stated it.

Q. Does that mean you actually deduct points off the &9
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he got?
A. They have different formulas for how much you would
deduct but it is a deduction as oppecsed to an additicn.
Q. Did you use the SSSQ as part of your evaluation of

Mr. Larry’s adaptive skills?

A. I did not.
Q. Why not?
A. The author says don’t use 1it.

MR. KILLIAN: That’s all.

REBUTTAL CROSS EXAMINATION by MR. SAUNDERS

0. The author says don’t use it by itself?
A, When 1 read the affidavit --
Q. -- He didn’t say don’t use it, he just said don’t

use it by itself? Just give the 35830 and walk out?
That’'s what it means, isn't it, Dr. Fisher?

A. No. My interpretation from his affidavit was he’s
saying don’t use that for the assessment of adaptive
behavior for criminal defendants when you’re determining
retardation. That’s how I read it.

Q. Only?

A, I know he said that and I didn’t get that. I got him
saying don't use it for the assessment of adaptive
behavior functioning for criminal defendants.

Q. There are peop;e who have borderline personality

that are not mentally rerarded?
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A. Yes.
Q. Plenty of people who have antisocial persconality who
are not mentally retarded?
A. Yes.
Q. Just because he did good consistently on yocur test
doesn’t mean he was putting forth maximum effort does it,
Dr. Fisher?
A, Correct.

MR. SAUNDERS: That's all I have.

THE COURT: Redirect?

MR. KILLTIAN: No, Your Honor.

THE COURT: Seek to release him?

MR. KILLIAN: Yes.

THE COURT: Any objection?

MR. SAUNDERS: No, sir.

THE COURT: You’re free to leave. Further
evidence on reputtal for the defense?

MR. KILLIAN: Nc, Your Honor.

THE COURT: We’ll start ocut with closing
arguments in the morning at 9:30. Madam Sheriff, you may
recess for the evening.

WHEREUPCON, this matter was recessed until 8:30 a.m. June

3, 2003.

{June 3, 2003.)
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{DEFENDANT AND HIS COUNSEL IN COURTROOM.)

THE COURT: Closing statements in the motion for
appropriate relief? Does the defendant waive opening?

MR. CAUSEY: Yes, Yocur Honor.

THE COURT: Mr. Saunders?

MR. SAUNDERS: Thank you, Your Honer, The first
thing I'd like to point out to the Court is that in view
of the defendant’s poor grades in school, in view of the
fact that he gquit school after the sixth grade, in view
of the fact that he has been centinucusly almost his
entire adult life since ‘72 until now until the time he
committed this crime, until 15A-2005 was passed, this
defendant’s mental retardation was never in question.
Never. Not until he could derive some benefit from it,
from the statute, has it now become an issue in his life.

Fven at his trial, in 1995, where he had a
psychologist evaluate him and I contend did a thorough
job and had access to the same school records, talked to
family members, it was never an issue. Never even
broached. Dr. Hoover never mentioned it. It never came
up in the trial.

On the contrary, Dr. Hoover diagnosed this
defendant with an antisocial perscnality disorder and
then Dr. Hazelrigg testified, Judge, this defendant’s

history is replete with instances cof antisocial
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perscnality disorder. Continued criminal activity,
continued lying, irritability, aggressiveness, and
disregard to the safety of cothers. Irrespcnsibility in
staying or keeping work.

So, you know, I think in perspective it’s
impertant to keep all that in consideration when the
Court makes its decision about this defendant who is
claiming mental retardation.

Of course the Court knows the statute. There’s
two things that the defendant has to show. First, of
all, an IQ of 70 or below and significant deficits in two
or more adaptive skills areas. With respect to the IQ
test, Judge, you have two before ycu. You have one given
by Dr. Hazelrigg, the WAIS-III, which was 74, and you
have one given by Dr. Fisher, the WAIS-R, which was a 69.

Of course, the WAIS-III was more updated. It
was designed with more gquestions to make it more
accurate. Not to elevate the score but to make it more
accurate and there was less of a margin for error. I
think it was kind of instructive that Dr. Fisher spent
more time trying to validate his test than he did on this
defendant.

Dr. Hazelrigg did a screening test. Dr. Fisher
didn’t. As Dr. Hazelrigg testified, there is no single

test, no generally accepted test, to determine if a
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person is malingering. There are about three of them.
None of the psychologists recognize one but there’s at
least three that can be given. The peoint is Dr.
Hazelrigg gave one. Dr. Fisher didn’t.

I think what the Court can glen from that is
more of an effort on Dr. Hazelrigg's part to get to the
pottom of the matter and an issue as serious as this,
Judge, I think there ought to be someone who is going to
do all he can to ensure what he’s relating to the Court
is accurate. Not only in his clinical judgment but in
testing that he has g¢given.

As Dr. Hazelrigg testified, this is not a test
for memory. This is a test for motivation. This
defendant only scored nine which was even below what Dr.
Hazelrigg testified that many c¢linically retarded people,
or people with mental impairments, have done in the past.
They have scored a ten and 12 but he only scored nine
which Dr. Hazelrigg shows is motivation. In other words,
he gleaned from that that this defendant is not going to
be giving his maximum effort.

So before Dr. Hazelrigg kegins his IQ tests
with the more updated version and the more accurate test,
he gives him a screening test. Dr. Fisher didn't. They
may explain to you, well, Dr. Fisher, he’s an expert in

mental retardatien. I would contend this goes to the
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analogy of whether cr nct you have a gcod athlete that is
going to give you 100% like Dr. Hazelrigg or a super star
that is going to give you 50%. Which one would you
rather rely on? Which one would you rather go into the
game with? The guy that’s going to give you 100%, which
is what Dr. Hazelrigg did, and they’re going to gquestion,
you know, whether or not the screening test if reliable
or not. The point 1s, Judge, he gave one and he gave
that extra effort.

I think what you have, Judge, is an IQ score of
74 from the updated, more accurate, less margin of error,
from someone who didn’t give their maximum effort. I
think it’s -- I think it’s probably comparable, Judge, to
those screening tests that he got in DOC because of the
nature of the WAIS-1II. Even thcugh there were screening
tests in DOC, you knecw he had scores in the €0's, this is
the one that is more accurate where the defendant didn’t
put forth his maximum effort. I would contend they don’t
meet that criteria of 15A-2005.

As to the adaptive skills, Judge, once again
Dr, Hazelrigg gave him the SS3Q, the Street Survival
Scales Quiz questionnaire. Dr. Fisher didn't. Once
again, Judge, I think it’s an effort te try to determine
whether or not the defendant does have any deficits in

adaptive functioning because, as both of them indicated,
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there are some areas that it’s just hard go gauge like
communication, although Dr. Hazelrigg got this
defendant’s testimony from his trial. Dr. Fisher didn't
wnich would give you some indication of the effort put
forth by Dr. Hazelrigg and whether or not he was actually
trying to determine what this defendant’s communication
skills were.

1 believe Dr. Fisher didn’t give an opinion
about that and Dr. Hazelrigg determined there was no
impairment. Functional academics, Dr. Fisher said well
he failed first grade, failed the fourth, and only went
to the sixth so he has functional academics.

The first thing Dr. Hazelrigg pointed out is
that when he got to the sixth grade he made B's and C’'s.
Clearly the ability is there. I think he had the extra
motivation in the sixth grade. I think common sense will
tell you, Judge, that when somebody gets to be 14 and
they are in the sixth grade, they don’t want to be in
elementary school any more so they’re going to put forth
a little more effort. T think that’s some indication as
to why he did well in the sixth grade. He felt like he
needed to to get out of elementary school.

But there are other reascns why he didn’'t make
good grades. I would contend to you, as his first grade

teacher said, he didn’t listen well, he didn’t follow
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directions well. His sister said he didn’t attend
schoocl. His sister sald if he wasn’t interested in
something, he just wouldn’t try and I think that’s
symptomatic of the grades in scheool. 1In art, music and
physical education, he was satisfactory in all of those.
Never needed improvement in any of those, never got a
“U”. Things that he liked to do, he did well in as his
sister indicated. If he liked something, he would excel
in it, 1f he didn't you could forget it.

Dr. Hazelrigg said he could read and write.
Ms. Mixon said he was in the slow learning range and his
sister testified that he wrote letters from prison. You
know, he can read and write. He has some mild impairment,
Judge, because he only goes up to the fifth grade level
and I would contend to you that’s not significant
impairment the way the statute requires.

His social skills, Dr. Hazelrigg said he was
generally demonstrative and friendly. He maintained eye
contact. His conversation was (inaudible) with the
appropriate give and take. He listened intently to the
guestions and answered relevant. Social indications and
interactions, for instance, explained how he was getting
along with the another inmate who does not like him. He
was alsoc able to maintain relationships with his peers

without conflict. He said there was no impairment.
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His first grade teacher said he works and plays
well with others. Now when he got frustrated, he acted
out and threw rocks and turned over checkerboards.

Judge, that’s the antisocial disorder. That’s not an
inability to do the work but an inability to get along.
His sister said he understood the rules. He just didn’t
like to follow them. Ms. Mixon said he had average
social comprehension and judgment.

Self-direction. I believe Dr. Fisher said
bDecause he makes poor choices and wrcong choices he didn’t
have any self-direction. Dr. Hazelrigg said it’s not an
issue of choices, Judge. It’s an issue of does he have
the ability or the skills. Even with his poor choices,
Dr. Hazelrigg said he had a plan and he implemented the
plan such as smuggling drugs into the school.

Dr. Hazelrigg also said he had a routine in
prison which exercise, socializaticn and recreation. He
said there was no impalrment there.

Independent living, Dr. Fisher said -- well, he
said the same thing here that he said about his work
skills. He said he hasn’t, so therefore he can’t. I
would contend the two don’t necessarily fcollow. The SS3Q
test that Dr. Hazelrigg gave said that he was limpaired as
far as tools were ccncerned but that was because ¢f his

inexperience with them.
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His scores on domestic skills, time monitoring,
measurements were in the average range. So I would
contend he doesn’t have any significant impairment there.

His self-care, the SS85Q about basic concepts
and functional skills were in the average range. Dr.
Hazelrigg said there was no impairment. His sister said
he didn’t have any trouble taking care of himself. He
just chose not to.

On health and safety, Judge, once again his
sister said he didn’t have any trouble taking care of
himseif. I thought what was Iinteresting here from her
testimony, Judge, she testified that a lot of times he
just stayed gone all day long and nobody would kneow where
he is and then he’d come home at night. Judge, to me
that indicates he would have had the ability to take care
of himself and that he was aware of the dangers that were
cut there that could pose a threat te him. He avoided
them. He was never brought home by the police. They never
had tc go get him.

Judge, at an early age, I think he exemplified
the ability to take care of himself, to look out for his
safety, and to essentially do what he's done all his life
which is what he has wanted to.

His leisure skills, Dr. Fisher didn’t give an

opinion about that. I would remind the Court that his
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sister said he was a good athlete and was artistic. Dr.
Hazelrigg said that he had some self-direction and that
included recreation in the Department of Corrections.

Work skills. Once again I think this is where
Dr. Fisher said that he hasn’t, therefore he can’t. He
talked about he never had any need for work. I don't
know what a lot of blue collar workers would think about
that statement. I don’'t think a lot of blue collar
workers would think they don’t have any need for work and
I don’t think they’re mentally retarded. The DOC
records, Judge, would reflect that he had worked at work
release jobs and he violated them twice.

I think even in prison we get back to what the
sister said. He understocd the rules, he just didn’t
follow themn.

There was also his statement on July 1st of ‘76
when he was incarcerated fcr an armed robbery, the DOC
records said, “defendant dcesn’t like anyone to place any
type of restrictions on his movements and/or actions” so
it goes back to even in the work environment, Judge.
There are rules that you have tc follow and he don’t like
to fcllow rules and he don’t like for anybody to place
any restrictions on his movements or actions so,
therefore, he’'s not gecing tc be a very good worker just

because of that. Not because of any deficit in his
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adaptive skills.

As I saild before and as his sister has said,
you know if he wasn’t interested, you could forget it.
Dr. Hazelrigg said he never put forth maximum effort.

Ms. Mixon said he tended to give up very easily and he
tended to give up fairly easy on difficult tasks.

Judge, sometimes work is hard and if that’s a
difficult task, then this defendant would not want toc do
and would give up easily and make another choice of going
out and taking scomebedy’s money that they had worked for.
So, once again, it all comes back down to, you know, his
choices in life and his desire to even attempt to become
a decent member of society. He has chosen not to do that
and that was by his own choice.

Even in DCC, Judge, he had the ability to
utilize community services as he got married twice while
he was in DOC. He got work release while he was in DOC.
He had the ability to reach out. I believe.there was one
other instance where Dr. Hazelrigg’s score on the 55SQ of
public services was in the average range. The bottom
line con all these adaptive skills, I think there were two
where Dr. Hazelrigg gave mild impairment. The rest of
them, except for home living, I think he gave him no
impairment. He didn’t opine about that because the

defendant had never done much of it, Judge. But I would
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1 say not only has the defendant not preoven his case on the
2 IQ prong of the statute, he hasn’t proven his case on the
3 adaptive skills part. He’s got to do both and I would

4 contend he hasn’t done either and I would ask yocu to deny
5 his MAR, Thank you.

6 THE COURT: For the defense?

7 MR. CAUSEY: Yes, good morning, Judge. I will

8 speak on the IQ tests and then Mr. Killian is going to

9 pick up where 1 leave off and talk about the ten items in
10 the statute.

1] With respect toc the IQ tests, I guess the main

12 point I would like to make to the Court is 1 don't think
13 when you’re looking at the WAIS-R and the WAIS-III that
14 we’re looking at an apple and an orange. I think we’re

15 looking at two different kinds of apples, a Washington

16 State versus a Golden Delicious.

17 The reason I say that is whenever we heard the
18 reasons that Dr. Fisher gave the WAIS-R and then when Dr.
19 Fisher told what the differences were to the WAIS~III and
20 why 1t was changed and what made it different and you

21 heard what those differences are, it’s not a situation

22 where we’ve got a new test and the cld one 1s just

23 obsolete and it's basically useless and it’s got an

24 expiration date and we need to throw it away.

25 They were both produced by the same company,

Case 1'05-cv-00628-WO-RAF Document 31-5 Filed 11/08/05 Paae 27 of 50O




10
Ll
12
13
14
13
16

17

19
20
21
22
23
24

25

228
was written by the same company, and from what we heard
from Dr. Fisher after speaking with 30 colleagues and
experts, it is still widely used. A lot cf judgment goes
into what these two doctors do. There are cbjectional
calls that they made based on their training and
experience and you heard Dr. Fisher’s training and
experience and he made a judgment call to use the WAIS-R.
It's a test he’s familiar with. He’s used it extensively
and his reason for doing that is that when someone like
Mr. Larry comes along who has been incarcerated as much
as he has been, Dr. Fisher was expecting to find another
WATS~-R score in his records somewhere. So he gives the
test that he believes would give him the best basis to
compare his score with previocus scores.

It's unfortunate that after he did it, he
couldn’t find those scores but that was his reason and
motivation for giving it. You’ve heard his say his
reasons for giving it and you’ve heard Dr. Hazelrigg say
what the differences are and T guess it’s kind of good
that he got both tests, both the modern version and the
earlier version.

Instead of you having two WAIS-ITII's to decide
whether they’re the same or different or why they’re the
same or different, now you’ve got the best of both

worlds. You've got a WAIS-R with a 69 and vyou’ve got the
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WAIS-III with Dr. Hazelrigg’s scores and you can then
analyze the differences and say are these test scores
contradictory to each other or are these test scores
consistent with each other?

I'd like to start out and talk about common
ground that both of these doctors shared. I don't think
we're scoring any points or doing any good by saying well
we believe Dr. Fisher and disbelieve Dr. Hazelrigg. I
think if we lock at what both docters de agree on, what
that common ground is, that will kind cf lead us down
this path on the IQ testing to figure cut are these tests
consistent with each other, are they meaningful, and what
do they tell us.

Dr. Fisher has reported thus that whenever he
gave the test he would not give a REY test or these other
tests and you’ve heard there is no generally accepted
test for malingering. He chooses after 30 years of
experience to use his own judgment.

Dr. Hazelrigg is not there when this test was
given by Dr. Fisher. He's not there when Dr. Fisher
questions Thomas Larry about these things that he
determines is not malingering. I think we have to rely on
Dr. Fisher’s 30 years and his judgment so 1 feel like he
was not malingering. 1 feel like he gave his best effort

on these tests.
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New his sccres cn the test were 62. Now it’s
not like we start out and say we have to have a 70 or
better to get us there. The statute says 70 or better. We
tell the doctor to test him and tell us what we’ve got.
He says we’ve got a 69. We gave Dr. Hazelrigg the data,
the testing scores, the underlying sub-scores and I asked
Dr. Hazelrigg were you on common ground? Did you find
anything in there to show that Dr. Fisher has scored the
testing improperly? Did you find anything to show that
he interpreted the test improperly? Again, looking at
the judgment. It’s not just the numbers, it’'s
interpretation as well, and he said no. I said nothing
to say that Dr. Fisher has scored it or interpreted that
test wrong.

You know the WAIS-R is a scientifically
administered test. No indicaticn that it was improperly
given in a group setting or that Dr. Fisher was not
licensed so for all practical purpoeses we’ve got a valid
test score of 69. Dr. Hazelrigg just doesn’t like that
particuliar version of the test. Doesn’t like that
particular apple.

If we knew nothing else at this point, except
that he got a 69 on the WAIS-R, I'd say, Judge, we're
gecing to give him a second test and let me tell you a

litrle bit about the differences between those tests and
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I want you tc use your intellect and your common sense
and your reasoning and I want you to guess and tell me
what you think he’s going to score on the second test.
We’ll see where we go with that.

If I said we’'re giving him a second test, nine
months later and there’s going to be some differences,
this i1s the same root test with some differences. It’'s
going to be administered the same way. The test giver is
going to read you directions, which are going to be
similar directions to the previcus test. He’s going to
read the gquestions and Mr. Larry will give answers and
then the test taker will write those down. 8o we're
using the same format, some of the exact same questions,
some of the exact same areas but we’re going to change
them a little bit. I'm going to give Mr. Larry more time
on some of these sections that are timed and I’'11 ask you
what do you think would happen te Mr. Larry’s total
score?

Giving him more time. He’'s a slow learner.
Should he do worse, the same or better? I think we would
expect, common sense if that’s all we know, that he’s
going to do a little bit better, We den't expect him to
do ten points better based on what we know but a little
bit, maybe a point.

If I say, Judge Spivey, we’re also going to
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give him easier gquestions because the second time is
designed to give easier guestions if he were to fall in
this mildly mentally retarded range. We're trying to
separate those people out and for that reason this test
is different and we're giving them more time and we’re
giving them easier questions.

What would you expect Thomas Larry to do on the
test if you gave him easier questions? Would you expect
him to do worse, the same, or better? I think we would
expect him to do maybe a little bit better. Maybe
another point. Again, this is common ground. This is
what Dr. Hazelrigg told us, Dr. Fisher doesn’t dispute
it. The WAIS-III is easier. It has easier parts and it
has more time. So Jjust those two factors alone we would
expect a slight increase on test number two.

Also, we talked about the practice effect and
both doctors acknowledge it exists. They told us what it
was and you can’t really crawl into anybody’s head and
say Thomas benefited from the practice effect. Did he do
better because he’s heard these directions befcre and
he’s been through this before and any of us, whc have
taken tests whether it’s the SAT or what, we know that
the f[irst time we take it there’'s test anxiety because
we're unfamiliar with it and it’'s a nerve racking

experience. But if you repeat the test six months later
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and take it a second time, usually your score goes up and
that’s the practice effect. It could be from studying in
that situation but if you just look at the mere fact
you’re taking the test again, you're more familiar with
the instructions, you’re more relaxed when taking the
test, slight marginal increase.

Those three areas are things that are not in
dispute. Those are common ground areas. The practice
effect, easier guestions, more time,

So 1f we know we’ve got a 69 and he takes the
second test nine months later and those are factors that
are not in dispute, what would you guess his score would
be? You’'d probably guess he’s going to score maybe
three, maybe four, perhaps five points higher. You
wouldn’'t expect him to do worse. After all, this is an
easier test.

So if you take the 69 and you say, yeah, maybe
he can de¢ three, four, five points better, we would
expect him to do maybe a 73, 74, or 75. And guess what?
That's what he did. He got a 74. 5o that’s why I said I
don’t think we’'re locking at apples and cranges. It’'s
kind of like a WAIS versus a (inaudible). We’ve got two
different versicns of the WAIS.

Qur doctor actually gave the more difficult

version. Tf the WAIS-IIT is easier, then the WATS-R must
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be harder. If the WAIS-III has more time, the WAIS-R has
less time. If he’s not taking it for the seccond time,
like the WAIS-R, he has no practice effect. So I think
we would expect a little bit lower score on the WAIS-R
versus the WAIS-ITI and I think we can see that by using
both tests, we’ve got the benefit of that when the scores
that you see are not inconsistent but are in fact
remarkably consistent with what you would expect and
that’s based on common ground.

Now that’s not saying you should believe Dr.
Fisher and disbelieve Dr. Hazelrigg. Let’s look at the
two scores with the standard deviations and see if these
inconsistencies stay. And, again, the 69 that was on the
WAIS-R has a five point deviation. If we subtract and
add five points, we can see a range of 64 to 74. Again,
the doctors’ common ground said the numbers they have
given you is not an exact replica of Thomas’ IQ. We
can’t do that. We can give you a number that’s
representative to a degree of confidence and so we have a
slightly different degree of confidence on the WAIS-TII.

Again, as you pointed out, it’s five points up
but only four points down and even if we take that as
being true, that’s in a range of 70 to 79. Both tests
overlap the 70. If these tests were inconsistent, if ocne

represented maximum effort and one represented less than
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maximum effort, we’d probably would nct see an coverlap in
the scores. Those two ranges would have a separation.
That’s what you would expect. Common sense tells us
that.

THE COURT: How do you get they overlap at 70 if
it overlaps from 70 to 747

MR. CAUSEY: Well, what if that’s the common
number that both of these have at that range.

THE COURT: Seventy to 747

MR. CAUSEY: Right, but 70 is the critical
number.

THE COURT: That's the lowest one?

MR. CAUSEY: Exactly. If we didn’t have that
overlapping cf 70, say our test was 64 to 74 and their
test was 71 to whatever that would represent -- 807 We
wouldn’t have an overlap age of 70. Seventy is the key
number that the statute gives us. That’s the point I'm
making te the Court. They do overlap at other numbers
but what is imperative is we established a 6% threough our
evidence.

The peint I want to make is has the State’s
doctor reviewed that? Has he disproved that and I would
say no because when you look at his range, they do
overlap and they do overlap at 70. I'm not a keliever in

coincidences whether it’s this test or anvthing. I don’t
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believe in coincidences. These tests are rigorous. I
don’t know who has designed them or heow long they took
but this isn’t just something they knccked ocut on a
processor and started selling to the doctors. They have
got these standard deviations or errcrs of measurement
that go in there that are for a reason and they’re based
on statistics, analysis, and prior testing.

I think the fact that when you factor that in
to both of these scores and we’ve got scores that in a
tight range -- a five pcint range, €2 tc 74 -- when you
look at that standard deviation and that they do in fact
overlap, I do not call that a coincidence. That’s what
the testing is designed to weed out. That’s what the
testing is designed to show. It either does or it
doesn’t. t’s not a coincidence.

So they do overlap at 70. If we have & five
point standard deviation coming down like we did going up
on the WAIS-III, we have an cverlapping of 69 and 70 and
we didn’t see the overlap at the upper range but because
they do, it does not disprove the €8. I say we’ve proven
the 69. Their evidence hasn’t knocked that out of the
water. Actually their evidence is ccnsistent when you
look at the practice effect, the more time, easier
gquestions, that higher scale is what you would expect.

With that, I look at his school records. Not to
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talk about the list but to talk about do they dispute his
IQ and again this is some of the guestions I asked Dr.
Fisher or Dr. Hazelrigg towards the end and again I'm on
common ground. Haven’t left it at all.

I said when you talk about this group of people
that we have labeled mentally retarded, 85% fall into the
mildly mentally retarded range. That’s a lot of that
percentage. That means 15% are below 50, severe mentally
retarded. We’re talking about the mild range, 50 to 70.
Actually we’re talking about someone who 1s scoring up at
the upper end of the mild range so it’'s borderline. We
contend he’s below that range.

I asked Dr. Hazelrigg do people that are in
that 85% typically can achieve academic excellence up to
the sixth grade level and he said that is correct.

That’s the grade level Thomas Larry went tc 50 we have
that as a basis of comparison.

I followed up with a gquestion do people within
that 85% group, in the mild mental retardation, also can
score at that grade level in the B and C range on
subjects and he said yes, that is correct. You've got
that records and that’s exactly what Thomas Larry did.

So his grades are not inconsistent with the IQ testing of
mild mental retardation. Actually they’re exactly where

you would guess they would be if you had to guess.

Case 1'05-cv-00628-WO-RAEF Document 31-5 Filed 11/08/05 Paae 37 of 50O




10
11
12
13
14
I5
16
17
i8
19
20
21
22
23
24
25

238

Then when you back that up and look at his six
years, or sixth grades, actually those six grades took
him eight years. He failed the first and he failed the
fourth so he’s got the six years plus the two years of
repeating and you’ve got to ask yourself what does it
take for a kid to fail the first grade. What must their
level of learning be? What they’re exposed to, what
they’re asked to grasp, what they’re asked to understand.
There are some wild kids, some bad kids back in the
class, but what must it take to fail first grade? You
don’t go to grade two. What performance must you show to
and exhibit to be held back? It takes a lot and I would
contend that factor and that factor alone should raise
some guestions in your mind saying is this kid more of a
69 versus a 74? Those grades, the fact he was held bkack
in grade one, the easiest grade you’ll ever encounter,
and being held back.

Being held back in the fourth and you've got
his grades and you can see even though he was promoted, a
lot of these promotions vyou could probably raise an
eyebrow and saving he obviously didn’t grasp second grade
but was promoted to third and obvicusly didn’t grasp
third grade but was promoted to fourth and at some point
held back. So I would contend these grades are

consistent with mental retardaticn at the mild lewvel,
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Also, his scoring. Ms. Mixion basically told
us when he was 16 years old she administered the testing
and her purpose is to decide -- he’s 16 years of age.
Remember he completed the sixth grade. Most kids are 12
years old, he’s 16. She tried to determine from her
testing does he continue in the academic environment to
the seventh grade or does she decide to track nim into
vocational rehabilitation. Based on her analysis at that
point, she said he doesn’t need to be going into the
academic environment. He needs to be going into
vocational rehab. That again is consistent with the
testcing of mild mental retardation.

With that, I feel that we have met our burden
by a preponderance of the evidence, showing an IQ on the
standardized test of 70 or below. I would contend the
State’s doctor has not refuted that. In fact, his
testing is consistent with that. Based on our test being
harder, stricter time limits, no practice effect. With
that, I believe we have led ourself into the ten items on

the statute and I will let Mr. ¥illian take over., Thank

you.
THE COURT: Mr. Killian?
MR. KILLIAN: Before I begin, Mr. Causey
mentioned the IQ test. If you look at Defendant’s

Exhibit 5, the DSM-TV, T think that sort of backs up whar
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we’ve been saying all along about this issue of what is
the so-called (guote} “IQ test”. The DSM-IV, I think by
all case workers in mental health is considered sort of
the Bikble of mental disorders.

When you leook under diagnostic features and
keep in mind that the statute of North Carolina follcws
pretty closely what the DSM-IV diagnoses as mental
retardation. In fact, the domains, the ten areas, are
about -- just almost identical.

One cof the first criteria talks about in the
DSM-1V is “general intellectual functioning as defined by
the intelligence guotient obtained by assessment with c¢ne
or more” —-- it doesn’t say the only. It says one or more
of the standardized, individually administered
intelligence tests.” Down lower it talks about this
measurement error we’ve talked about where it says, “a
Wechsler IQ of 70 is considered to represent of 65-75.7

So, in looking at Dr. Hazelrigg’s report, he
discounts basically, totally Dr. Fisher’s IQ testing by
saying, 1 believe his word was (quote) “it’s not
reliable, it'’s obsolete”. That’s his opiniocon. That
contradicts what the DSM-1V says where it says you've got
to use a WAIS-ITII, you've got to use the WAIS-K, you’'ve
got to use the Stanford-Binet. It deesn’t say that. So,

that’s the reason Mr. Causey mentioned clinical judgment.
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Now what is the judgment cf these two
witnesses? In August, 2001 before the statute was even
passed, Dr. Fisher has spent 30 years -- two years in IQ
testing in the Ph.D. program. Many years classifying
prisoners for the Department of Justice at both the
federal and state level, identifying and evaluating those
prisoners who may be mentally retarded.

Dr. Hazelrigg doesn’t come on the scene until
August 2001. That’s when Hazelrigg gets into the
business cf determining whether defendants have mental
retardation or not. Not before this law was passed. So,
Your Honor, if you look at these two witnesses -- and
again the diagnosis of mental retardation involves an
awful lot of clinical Jjudgment and I asked Dr., Fisher
that. You just can’t say he’s got a 69, he’'s got a 74,
he is or he isn’t. Dr. Fisher said well, that raises a
red flag. The doctor then looked at his background.
What he did or didn’t do before he reached the age of 18.
Again, that follows the statute. IQ and adaptive skill
deficits have to be present or manifested, T think,
before the age of 18.

Mow, Dr. Fisher and Hazelrigg, both of them are
here listening to Carolyn lLarry but Dr. Hazelrigg seems
to pick and choose and ignore what she said. I don't

think she ever recallied anything as a basis of his
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opinion from her or her affidavit other than he said he
stole, he lied, or he threw rocks at me and was mean.
That’s not all of what she said and that gets me down to
the adaptive skills.

Dr. Hazelrigg administered this 5S5SSQ and claims
that it’s similar, he uses it to screen, whereas Dr.
Fisher interviews the defendant, reviews affidavits.
Those type of things.

Now talk about proper use of tests. Let’s
compare what these tests are like. You’ve got the
deficits that we have pled and claimed in our Motion for
Appropriate Relief. You’ve got the statute, 15A-2005,
the DSM-IV which contain the ten domains -- what I call
domains or ten skill areas. You’ve got the 5S5Q skiils
but what is lacking, Judge? You see the 5550 doesn’t
even address 70% of the same domains that are addressed
by the statute and by the DSM-IV so right off the bat I
think you should call into question Dr. Hazelrigg’'s use
of that as being an appropriate tool to rely on, I
contend, to assess Mr. Larry’s adaptive skills in these
areas.

Now there are three of them that overlap, seven
that don‘t. 1 think Mr. Causey asked Dr. Hazelrigg on
the stand and he, begrudgingly, did admit yes there is nc

separate area for functional acedemics on the S530.
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1 There’s no functional area for social skills, self-
2 direction. Self-care T think he said it may go into
3 health or first aid and safety, communication or leisure
4 skills. No, nothing comparable. Nevertheless, he seems
5 to stake himself cut that that is the end-all, be-all of
6 the adaptive skills area.
7 However, look at the statute and look at the
8 DSM-IV. What does it tell you? The statute practically
9 mirrors that. HNow, in those areas we look at the -- 1
10 apclogize I don’t have lines drawn so T could lead you to
11 that -- but if you take a more detailed look at these,
12 let’s do that.
13 Functional academics. Dr. Hazelrigg, page two
14 under school, in his report as far as functional
15 academics, he said “Mr. Larry did poorly in school. He
16 appears to have repeated the first and fourth grades.”
17 Fead that next line, Judge. “While he did not fail
18 classes completely, he earned mainly D’s, scome C’s and a
19 few B's.” I beg tc differ because when I read those
20 grades, the first grade, he flunked reading completely.
21 Next grade he repeated the first grade and got a D.
22 In arithmetic, fourth grade, he failed
23 completely. Not a semester, not a guarter. He failed
24 completely. There's another F. Language grades, third,
25 fourth, fifth and sixth -- third, fourth and fifth there
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are D's and in the sixth, a C. Again, consistently
important in the fifth grade in science and social
studies, he gets D’s. When you look at the school
records here, what is a D? A D is below unsatisfactory,
I believe, So right there you’ve got tc question Dr.
Hazelrigg’s conclusion that he had (quote) “mild
impairments in this area”.

The other thing I thought was interesting in
Dr. Hazelrigg’s report about the schools is he talks
about on page seven, under sub-paragraph H, academics.
“He has good arithmetic skills”. Well, what did he get
in his grades in arithmetic? F, D, D, F, all the way
through except for the sixth grade.

Now what does Dr. Hazelrigg attribute that to?
He says three things. Illegal behavior. Now I never
heard him say what Mr. Larry was doing illegal in the
first grade. Was he out here robbing banks, hclding up
drug stores? Killing pecple? O0Of course not. How dees
he attribute that in the seccond grade? Again, was there
any evidence that he was engaged in illegal behavior in
the second grade or the third grade?

Now, he says that prong is gone. That doesn’t
make sense. Now he may can say that in the sixth grade
but not in the first, second, third and fourth.

He next says conduct discrder. Look at these
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grades and they have sections for conduct, I think,
except for the first grade. In mcst of them he got
satisfactory. I think in a couple of guarters he got an
N, which accerding to the school means “needs
improvement”. But overall he got S's all the way through
so where does that conduct disorder fit in if he's
getting those type of grades on conduct?

Finally, drug use. He says he starts shooting
heroin, he starts doing this in the fourth grade. Your
Honor, what is funny about that is his best grades come
in the sixth grade when he is so far under the influence
of hercin and marijuana. What about the first grade?
Doces he contend he was shooting hercoin in the first
grade? Of course not. Second grade, no. Third grade,
nc. Fourth grade, maybe, but they can’t dispute and they
can’t account for why those first, second and third
grades were s0 low., So I think yocu’ve got to temper Dr.
Hazelrigg’s opinion with those hard facts from the school
records and these school records were made up, not by Mr.
Larry, he wasn’t thinking about killing somebody in the
first grade. That's about how ludicrous it is, Dr.
Hazelrigg’s position is on that.

Secondly, we must look at other deficits. They
talk about functional academics. Social skills. When

you look at our pleadings, the motion we filed back on
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January 3rd of 2001, Your Honor, I incorporated and set
out the ten domains and what they mean according to the
AAMR. When you look at sccial skills, the ARMR -- which
I think Dr. Fisher said was generally accepted by
scientific authority in the field of psychology, it is a
reliable authority -- what does it say -- and this is on
page seven of our motion. “Social skills deal with,
among other things, making chcices, understanding honesty
and failrness, contrecliing impulses, conforming conduct to
laws, viclating rules cf laws and displaying approprilate
socioc-sexual behavicr.” That’s the AARMR on page 40.
That’s not from Dr. Hazelrigg, that’s not from Dr.
Fisher. That’s what the AAMR says.

What do we see consistently from Mr. Larry?
Difficulty with impulse control. Not getting along with
cothers. His sister said he had no friends. Incapable of
learning from past mistakes. Repeated rule violations in
DOC. In 1987, his case manager writes, “Larry appears to
have poor judgment, poor long range planning, and to be
generally inept at handling his problems as well as the
inability to learn from his experience”.

THE COURT: Who said that?

MR. KILLIAN: His case manager at DCC. This was
in 1987, Your Honor. There’s the soccial skills prong.

Now we look at the other ones. Self-direction. The AAMR
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says factors you’ve got to look at abecut that are making
and following a schedule, making cheices, compieting
necessary reguired tasks, seeking assistance when needed,
resolving problems, confronting familiar and novel
situations.

Now, you remember what his sister said. He
built a model car. Almost had it completed. Asked him to
stick a little piece on and he just cculdn’t guite
understand how that piece went on, even though to them it
appeared easy. He gets frustrated and smashes the car.
Again, gave up easily on tasks. Ms. Mixion testified to
that and I think that has been established.

Needed structure. Unable tc make decisions on
his own. Carolyn Larry, remember what she said. Had to
zell him what to do, tell him what tc do. Don't put
those o0ld clothes on, put on the cleothes T laid out for
you. Wash yourself, wipe yourself. Do chores like your
other brothers and sister do. He never did that. He
never lived independently. Never had a driver’s license.
Never had a checking or savings account.

Then we go to the area of self-care and in the
second of the domains of the AAMR, that defined as skills
eating, dressing, hygiene and grooming. He flunks almost
all of those. His sister, remember said, he wet the bed

until he left home in the seventh grade and his mom had
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to tell him don’t put those dirty underwear on. Put a
clean pair on. Wear those clothes. Get dressed. Wash
your hands. When you go to the bathroom, wash your
hands. Before you eat, wash your hands. Wipe yourself,
And he had those problems consistently, just not in the
first grade, but all through, according to Carolyn larry,
up till the time he left.

Darlene Mixon in her report mentioned
disheveled appearance. Did not take care of clothes. This
again goes back to before the age of 18.

Dr. Hazelrigg seems to concentrate on what he
can do now. Well, where is he now, Your Honcr? Where
has been in the last eight years? Death row. It doesn’t
take much independent living to functicn on death row.
He’s told when to get up, I submit to you. He’s told when
to go to bed. Lights out. Get up. Told when to eat. He
doesn’'t have a choice of when he’s going to go eat. I'm
going to go down to Hardee's or down to McDonald’s. He
eats what 1s there. He has a very, very restrictive
routine.

That’s not the same as being out here whether
you’re on the street or living at home and having those
capabilities of independent living.

Why is this important? Because as Dr. Fisher

has testified, it’s clinical Jjudgment. You lcock at the IQ
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scores to overlap. They raise a red flag. We follow the
prong on down and look at the other factors that come
into play.

Dr. Hcover, the psychologist in 1994, 1995,
never did an IQ test on Mr. Larry. And it is, when you
look at Dr. Hazelrigg’s report, he finds twc impairments
but then he goes on to say they are (quote) “mild”. Does
this look mild tc you, Judge? Failed the first grade.
Two E's, more D’s than C’s throughout his schocl career,
Neot having proper hygiene. Those are factors that should
lead you as part of the score, and after hearing all the
testimony to conclude he does have deficit skills in at
least two of these areas.

Never had a jok. Even when he was out I think
the longest job he had was for three months, 1 believe he
testified to. He doesn’t have those skills. Home living,
again, he probably all three of those deficits and he
satisfied the domains for that on the 555Q.

Community resocurces. He has had problems with
that. This whole business about the S$S5Q, that is an
apple and an orange from the domains. You’ve got the big
gap here wnere seven cut of ten aren’'t covered by the
S8SQ. That is not an appropriate and reliable authority
for that.

This business abkout effort, Dr. Hazelrigg when
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he does the 5530 and alsc in his repcort, he seems to note
that Mr. Larry -- and this is in his report -- never had
any moments of inappropriate affect. Always very serious
about important issues. This is page three. That his
memory was fully intact for both recent and remote
events. He did not complain of forgetfulness and
demonstrated an excellent attitude during the interview.
Did not show any signs of (inaudible) thought process.

But then later on he goes on to say after the
psychological testing on page four that his effort level
was low but without a purposeful attempt to show an
impaired score. Again, that’s his opinion.

He talks about the obsolete version and what
does he say at the top of page four when Dr. Hazelrigg
apparently is getting into strategy of lawyers, he says
Mr. Larry explained that he did not fully understand the
strategy his attorneys were using cause he did not
believe he was mentally retarded. He did not like being
labeled retarded.

Your Honcor, for someone conditioned at that
level of mild, mental retardation, they would not like
being labeled that. No one would. So in terms of the
S55¢ he seems to give good effort but when it comes to
the IQ test, he says no, he does not report maximum

effort.
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1 I think what’s also important to keep in mind,
2 Your Honor, I am going to guote from Atkins, Atkins vs.
3 Yirginia. The Supreme Court, in talking about this

4 issue, this is at 122 Supreme Court 2250, also fits Mr.
S Larry to a tee. {Quocte) “Due to their impairment,

6 defendants with mental retardation have diminished

7 capacity to understand and process information,

8 communicate, to abstract from mistakes and learn various
9 control impulses and to understand the reactions of

10 others. There is abundant evidence that they often act
11 cn impulse and that in group settings they are the

12 followers rather than the leaders”. Almeost fits his

13 description of the way Mr. Larry has been with all due
14 respect to Mr. Larry.

15 In closing, Your Honor, based on the statutory
16 grounds in 15A-2005, we would ask you to find that he has
17 met his burden of proof by a preponderance of the

18 evidence. That he has an intelligence quotient score of
19 70 or below given on a scientifically recognized
20 individually administered 1IQ test. That he has met the
21 language in the area of functional academics, self-care,
22 social skills, and work at least and has therefore met
23 the requirement to meet at least two of those. Dr.

24 Fisher testified in this opinicon question that both of
25 those were manifested before the age of 18,
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Your Honor, we’ll {(inaudible} all these in from
Dr. Fisher because he looked at what Mr. Larry was before
he was 18. Dr. Hazelrigg seems to focus on now, now, now
when he’s 46 or 47 years old on death row in prison.

That doesn’t get us where we need to be. To do a
thorough and unkiased and fair evaluation, we’ve got to
go back before he’s 18 and that’s why you would talk to
his sister, talk to his mother. Call Dr. (Inaudiblej,
call Ms. Mixon, which Dr. Hazelrigg didn’t do. I don’t
even think aécording to his report he reviewed the
affidavits and the scores of information from any of the
family members that were filed with the original MAR.

So based on the statutory grounds, Your Honor,
and on the US Constitution and the l4th Amendment and the
Atkins case, we would ask the Court to grant the motion
and impose a life sentence for Mr. Larry. Thank you,

MR. KILLIAN: May I add one brief item?

THE CQURT: Yes, sir.

MR. KILLIAN: On three of these areas that we
proposed to the Court showed evidence that he has
deficits in, we do say he does have a deficit in the work
area. I wanted te highlight te the Court what Dr.
Hazelrigg’s testimcony concerning that was.

On the work area, he said he had no opinion one

way or the other so I would contend con that note we
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1 presented evidence by a preponderance of the evidence
2 that he has a deficit in work skills. The State’s
3 witness has not offered anything to contradict that and I
4 would contend we have shown that by default.
5 With respect to functional academics, we
6 contend there is a deficit. Dr. Hazelrigg says, yes,
7 there is impairment so we have some sort of agreement.
8 Both sides agree there is an impairment on the academics.
9 Our doctor says it’'s severe. Dr. Hazelrigg would look at
10 those records and say it’'s mild.
11 So, again, we’re not arguing is there
12 impairment in the area of academic function but how
13 severe it 1s. Both doctors acknowledge impairment.
14 The same thing with health and safety. We
15 contend impairment. Dr. Hazelrigg says, yes, there is
16 impairment but again he wcould label it as mild so again
17 the Court is not having to decide if the doctors agree on
18 impairment in academics and health care. It's what the
19 degree of impairment there is so I would contend on those
20 points it’s important to understand both sides are not in
21 disagreement on that.
22 The work history they can’t offer anything to
23 say 1t doesn’t exist. Thank you.
24 THE COURT: I would commend the respective
25 attorneys’ for the excellent arguments you have made for
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your contrary positions. What I want te do in the record
to resolve this matter is to take some time now —- I'11
let you know that yesterday evening I reviewed the
testimony of all the witnesses at length and reviewed
each exhibit that was intrcduced.

Also, I reviewed his entire Winston-
Salem/Forsyth County school record at length, his entire
Department of Corrections record, and reviewed some of
the exhibits in the court file such as the transcript of
Dr. Hoover’s trial testimony, the affidavit of Carolyn
Larry who testified in this hearing and that affidavit
was referred to, and the affidavit of Dr. Fisher filed
January 28, 2002.

Also, what I want to do at this time is recess
for a period of time and I’'1ll go back and make some
findings of fact and conclusicons and come back and
announce it on the record while we’re all here tocgether.
So for that purpose, Mr. Sheriff, we’ll be in recess for
onne hour. That should give me time and we’ll come back
in and I’11 place on the record the Court’'s findings.
(RECESS WAS OB3ERVED.)

THE COURT: Again, 1 appreclate the excellent
presentation by all the attorneys. 1In order to try to
make this as easy on everycne as possible, except the

court reporter who has to take it all down, I'll make the
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findings of fact and conclusions while everyone is
present. I apologize in advance because the findings of
facts are lengthy but I'm trying to pare them down.

THE COURT: The Court will find it sits in this
matter pursuant to a Motion for Appropriate Relief
alleging pursuant to 15A-2005 that the defendant is
mentally retarded and that his penalty of death shculd be
set aside in lieu of a life sentence.

The Court will find in this hearing that it
heard from Darlena Mixon, a Forsyth County resident since
1564, and a retired school teacher. The evidence would
tend to shew that she has done numercus evaluations and
she had done one on this defendant for purposes of
special education placement and referral.

The Court will further find that during the
course of her testimony the State and the defendant
stipulated that the results of the test that she
performed and two cother tests that were administered at a
younger age by unknown persons will be excluded from
consideration for purposes of this hearing. So for all
practical purposes nothing further from her testimony was
of gquality.

The Court will further find that it heard from
Carolyn Larry of Charlotte, sister of the defendant. She

being an LPN at North Central Family Medical Center in
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Rock Hill, SC for the past year and a half and previcusly
worked at Carolinas Medical Center in Charlotte for six
or seven years. She attended the Winston-Salem/Forsyth
County school system until she moved to Charlotte in
1989.

She is the sister of the defendant. They had
two other brothers, both of whom are deceased. She
indicated that their mother raised them in Happy Hill
Gardens here in Winstcn-Salem. That thelr mother weorked
in the laundry at Baptist Hospital during this time. She
indicated that the children all attended Diggs Elementary
School, which was still segregated at that time. She
indicated that she actually, though younger than the
defendant, passed him in the first grade and stayed ahead
of him through the remainder of her school career. She
indicated her belief that he had failed the first and
fifth grade. The testimony later indicated 1t was
actually the first and fourth.

She indicated that their mether was stern and
that their mother assigned them chores and that she kept
a neat home and that her recollecticn was the defendant
would not do his chores and they would have to assist
him. Further, that at times he did not bathe on time or
he did not lay his clothes out appropriately as

requested.
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She indicated her recollectien that the
defendant would have to sometimes stay inside while the
other children were out playing because their mother
would make him stay in and help him with his homework.
She testified that the defendant wet his bed and that he
was a bed wetter. That the mother would have toc make
sure that he got his wet clothes off in the morning. The
Court will note that during the testimeony of the hearing
no age was given; however, it was later indicated during
the testimony that this at least went through the period
of the sixth or seventh grade.

She indicated that often her mother would have
tc tell him the same things every day. For instance, that
he sheuld not swim in Salem Creek though he cheose to do
so voluntarily. She also indicated from her recollecticon
that their mother would have to tell him to take his
bath. Again, I will note that no age parameters were
given for this elicited conduct.

Regarding chores, she indicated her mother
would put a list of chores on the refrigerater and that
most of the time the defendant didn’t do his
appropriately. His chores would tend to be washing the
dishes, emptying the trash can, or sweeping and that they
would often have to chip in and do some of his chores or

all of them.
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She further testified that she recalled playing
board games with the defendant and that when losing he
would get mad and even though he understood the rules, he
would accuse them ¢f cheating or simply knock the board
over ending the game. Conseguently, the other children
sometimes did nct like playing with him. She alsc stated
her recollection regarding outside games 1if you were
winning that the defendant would often get mad and throw
a rock at you and run off.

She also recalled an incident where they were
building a model car and the defendant was trying to put
a piece of the car on that was the wrong piece and he
eventually got mad and just tore up the car. Again, no
time parameters were specified.

She also testified that at a young age, as born
out by the Department of Corrections records, he was sent
to training school for a period of time. She did recall
an incident where he and others vandalized their own
elementary school, Ciggs Elementary, by throwing eggs,
paint, syrup, and other items on the floors. Part of
their punishment was to clean it up and she recalled that
she and her siblings had to go and assist. She indicated
that she never knew him to have a North Carolina driver’s
license and that she had never seen him drive. However,

the Court will note that among his many convictions are
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convictions of no operator’s license and unauthcorized use
which would tend to indicate he has cperated a2 motor
vehicle.

She indicates that she recalls that he had a
job for two weeks at one time, again, this being in his
young life. The Court would further note that prison
records would indicate that he had a job allegedly held
for three months at one peint.

She does recall the defendant being gone for
long periods of time to training school. She does
indicate further that he would often become missing from
school. However, he would always return at nignht and
would sit up and his mother would have to tell him to go
to bed. She also recalled that her mother would always
send him back to the bathroom to wash his hands after
1sing the bathroom and that she cften had to tell him
that.

She indicated that from her reccllection
regarding school attendance that they would always go to
school together. At recess or at lunch she often would
not see him there and she wouldn’t see him after school.
She made the assumption that he left school and that he
sometimes stayed away from home until about dark when he
would always return. She testified that he was never

gnne overnight. That he would always come back.
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She further testified and these are porticns of
her affidavit where she admitted that he was good at
track, softball, art, painting and drawing. She testified
in her affidavit and in her testimony that if he liked an
activity, he could excel. If he didn’t, you could forget
it. Further, that he understood the rules. That he just
didn’t choose toc follow the rules. Her exact testimony
in her affidavit was “he was mean”. However, she
explained that to mean that he just wanted to do things
his way and if he didn’t get his way, he would do things
to them. She also indicated that he would sometimes
steal from them and then lie about where he got the item,
saying that he found it.

She also agreed in her affidavit that he didn’t
have trouble taking care of himself, he just didn’t want
to de it. That he wanted things done his way.

The Court will further note from reviewing her
affidavit, which is part of the court file, there were
some passages that were of use tc the Court. First of
all, (guote) “he can read and write. He has a beautiful
handwriting”. “Mike didn’t have any trouble taking care
of himself although he left the bathroom dirty no matter
how many times you told him to clean it up”. “He wet the
bed until he left the house in the seventh grade when he

went to training scheocal”. “He could get around the
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neighborhood. He taught me how to ride my bike”. “He was
very protective of me and made sure I didn't cross the
street or talk the strangers without him around”. ™I
don’t remember him being in school. He used to cut even
in elementary school. I think he had bad grades because
he never went to school”. “He was really good at track,
softball, and swimming. He was really good at art,
painting, and drawing. If he wanted to dc something, he

excelled but if he wasn’t interested, you could forget

it”. I don’t know anything about him at work ar at home
because he was always incarcerated”. "“Mike understands
the rules but he didn’t follow them”. “He is very

manipulative of our mother. He asked her to put the house
up to get him out of jail” (end gquote}. Again, those
passages come from her affidavit signed on January the
16th, 2002. They are in the court file.

The Court further heard from Dr. Brad Fisher.
The Court will note there was an extensive review of his
CV which was introduced into evidence and he was
eventually admitted several pages later as an expert in
psychology and in the field of mental retardation.

The witness testified that he reviewed the
definition cof mental retardatilion in 15A-2005, the DSM-1V,
and the American Association of Mental Retardation. He

indicated that the definition in each was similar. That
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in the adaptive skills limitation categories the words
were the same or similar and the DSM-IV has twelve areas
or domains.

He indicated that he evaluated the defendant
for a determinaticn and evaluaticon of intelligence and he
attempted to administer an IQ test in at least two
sessions so that he could make scme opine as to the
defendant’s malingering. He further reguested that the
attorneys for the defendant send him any data that might
be relevant to his evaluation. He thought that thils
information might be particularly impertant as it goes to
some determination as to the “before 18" prong of the
test because this data would be needed for those
purposes.

In his report, he indicates that he reviewed
the following information: the affidavit of the
defendant’s mother, Dalsy Larry. A summary of data by
Katrina Kuzyszyn; correspondence and materials’ summary
to Dr. Tim Hancock; school records, the psychological
evaluation by Darlena Mixon. He also looked at the
classification from 1970 which were, I believe, part of
the stipulation that would bhe excluded and the 1987 and
1989 classification evaluations in the DOC.

Interestingly, the witness did not look at the

affidavit of his sister or evaluate any of the
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information that was preovided or testified to by Dr.
Hoover in the sentencing phase of his original trial. In
fact, he indicated he was nct even aware that Dr. Hoover
had evaluated the defendant in any way, shape, or form
and was not aware of his testimony.

He indicated that he administered the IQ test
on December of 2001 and January of 2002, taking a total
of twe to three hours time. He indicated he gave him the
Wechsler Adult Intelligence Scale-R which I will refer to
as the WAIS-R. He indicated that this has eleven sub-
rests that result in a total test score. That he read the
directions to each sub-test and wrote down the answers.
He indicated in his practice he had used the WAIS-R for a
long period of time,.

That he made an effort to determine if the
defendant was malingering. He did not give him the
Adaptive Behavicr Area System Test because he did not
feel that it was applicable to the defendant because he
had been in prison for so much of his life and that test
focused on areas such as use of checkbooks and the like.
He simply had no experience in these areas and therefore
he was not given this ABA System Test. However, the
witness did &etermine that in his opinion the defendant
was not malingering when he put his answers together with

all the data to ferm his opinion.
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He indicated that he used the WAIS-R test
instead of the more current WAIS-III because he ccould
better determine the issue of malingering by comparing it
with previous WAIS-R’s., Interestingly, the witness did
not try to attempt to see if there had been any WAIS-R’s
given previously. He just made the assumption that there
might have been and as it turned out there were no prior
WAIS-R’s for any comparison for purposes of malingering
or otherwise. He testified that there is no authocrity
that the definitively states whether or not the WAIS-R cor
the WAIS-III would be the better IQ test under these
circumstances.

Again, regarding malingering, this witness
concluded that the defendant was not malingering. That he
was giving his best effort.

He further testified that on the WAIS-R he
received a full scale score of 69 with a standard error
of plus or minus five. The witness testified that there
is no absolute IQ number. That there 1s always a plus cor
minus standard of error or range of competence. He
indicates that this range of competence is established by
the American Association of Mental Retardation. He
testified then that with a score c¢f 69, the range of
competence on this test would be €64 to 74.

The witness admitted that his determination of
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1¢ includes some clinical judgments in some areas and
this goes to the second prong of the test under 15A-2005.
He testified that regarding functional academics the
defendant had repeated the first and fourth grade. That
he had stopped in the sixth grade and that his grades
were consistently low. That the defendant had not held a
job for more than three weeks. That when he worked, it
was menial labor. That it required no complex thought
process. The witness testified that he was not familiar
with any job the defendant had held for three months as
indicated by the DOC records.

Regarding self-care, he testified that from his
review of the evidence that the defendant would only
change or wash if pushed to do so. Regarding use of
community resources, he indicated that when offered
vocational training in training school, that the
defendant refused to take 1it.

Regarding social skills, he indicated that as
an expert witness he was shy of that area because the
defendant was a self-described loner. Further, regarding
home living, he indicated that the defendant had never
lived in his own household due tc his again frequent and
consistent incarceration.

Regarding leisure skills, the witness indicated

he had no cpinion and that he never really used this
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1 particular domain very much.

2 In communications, he indicated that the

3 defendant could in fact talk and that he didn’t delve

4 into this area very deeply.

5 He further indicated that since the defendant
6 lhas fallen near the line, he lcoked closely at the

7 testimony of family and friends. Again, his report

8 indicates that would have been the affidavit of his

9 mother, Daisy Larry.

10 The witness admitted that he did not review Dr.

11 Hoover’s reports that were made for purposes of the

12 defendant’s trial or his testimony at that trial. He

13 further admitted he did not review the defendant’s

14 testimony at the sentencing hearing of that trial because
15 ne didn't think it would be helpful. He did indicate that
16 he looked at the DOC records but he did not have specific
17 recollection of the beta IQ score. He did admit that in
138 1987 the defendant had a screening test beta test IQ

19 score of approximately 88.

20 He further admitted on cross examinaticn that
21 nowhere in the DOC records was there any indication that
22 the defendant had =cored in the mentally retarded range
23 on any IQ test, screening or ctherwise, although in his
24 experience he said the DOC does nct tend to give

25 individualized IQ tests.
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He admitted that he did not give the defendant
any substantive test for malingering but he gave his
opinion based on his clinical analysis. He chose not to
use the Rey 15 or any other test. In fact, he indicated
he was not aware of other tests. He based his opinion on
the following inquiry. “Was the data reliable from the
two sessions he was with the defendant? Was the evidence
consistent with other information I saw in the reports
and ctherwise? On the reports data was there other
information reporting paradoxical symptoms?” And he also
considerad clinical judgments.

The witness testified that he felt in
considering all these things that it gave him a clear
clinical assessment of the defendant. He said that he
intentionally did not give the defendant a malingering
test because he thought his c¢linical evaluation based on
these criteria would be more conclusive.

He testified that the WAIS-I1I, the more
current test, has more questions that are designed and
directed to those who fzll in the 70 and below line to
give a better continuum in this area and also has a built
in component to attempt to compensate for the general
increase in IQ over time. He indicated in his testimony
that for prisoners he thought he was doing a better job

by using the WAIS-R because again he could compare 1t to
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previous tests but again in this incidence he didn’t
check to see 1if there were previous tests and it turned
out there were none.

The witness did also admit on cross examination
that he had tc make clinical judgments regarding his
opinions on adaptive behavior shortcomings although he
did not interview the defendant’s sister or teachers.

Regarding functional academics, he did concede
that not attending school may be a reason for poor
grades. He admits that a teacher, Eleanor Morris, in the
first grade had indicated that the defendant doesn’t
listen well but that he works and plays well with others.
He further admitted that the records would seem to
indicate that when the defendant repeated the fourth
grade, he had started his drug abuse which I believe was
reported to be heroin at age twelve. He conceded that
the defendant had not held down a lengthy job because he
had in fact been in prison for most of his life.

Regarding the area of self-direction, again his
opinion was that he was incapable of independent living.
That was his interpretation of the record. However, he
did not confer with either of the defendant’s wives and
conceded that the defendant did in fact elect to continue
committing crimes instead of working or attempting to do

something of a positive nature. The witness testified
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that he did not think that things in prison were
particularly self directed but he could not recall any
dramatic passages of classification even though the
defendant did make honor grade at one peint.

Regarding social skills, it was admitted that
the defendant apparently got along well with the cther
inmates and wasn’t a disciplinary prcblem at this stage.
It was noted that while in the DOC the records would
indicate the defendant had an opportunity to get a GED
but chose not tc but this witness testified that he
thought a mentally retarded perscn could not get their
GED in any e&vent.

Regarding the 1995 assessment by Dr. Hoover
that the defendant had an antisocial perscnality
disorder, the witness admitted that he thought that all
the things that we’ve talked about could be placed into
that category, too.

He further testified that his understanding of
the WAIS-IIT was that it had more guestions that would be
geared toward the mildly retarded range so that cne might
expect a slightly higher score because of the nature of
the guesticns.

The Court then heard from Dr. Mark Hazelrigg.
Again, after his credentials were detailed, he was

eventually accepted as an expert in general clinical
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psychology and forensic psychology. He testified that he
gave the tests listed in his report -- the WAIS-III test,
the Rey 15 test, and the Street Survival Skills
Questionnaire,

He identified the Rey 15 test is a test for
malingering. The 15 part test has ABC, both upper and
lower case; 1,2,3:; 1,2,3 Roman numerals; and circle,
sguare, triangle. He indicated the defendant got nine of
them right indicating a low number and that the defendant
was not putting forth great effort in this test.

The witness testified that the WAIS-III is a
revised IQ test published in 1996. In his opiniocn the
WAIS-R test is outdated and that its norms for IQ are
outdated and old, dating back to the 1980's. He
indicated that the IQ norms would tend to change over
time. He indicated that some of the test items were
found to be ambiguous and that new sub-tests were added
to take care of these ambiguities.

He testified that you would not particularly
get a higher score on the WAIS-ITI than the WAIS-R. He
said that in his comparisons and review the WAIS-R would
tend to be the higher score, the exact opposite cf what
the defendant’s expert testified. In his test, the
defendant got a full scale test on the WAIS-IITI of 74

wirth rhe caveat and opinion that this was not his maximum
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efforrt.

He further testifled in his report that he
considered other matters which were listed in State’s
Exhibit No. 1, including school records, DCC records, the
transcript of Mr. Larry’s testimony at trial, and the
psychological report and testimony of Gary Hoover at
trial. He noted that Dr. Hoover had diagncsed the
defendant with an antisocial perscnality disorder and
borderline personality disorder in the 1995 court
session.

The witness indicated he gave the defendant the
Street Survival Skills Questionnaire to test his adaptive
skills and that this test would have a series of sub-
tests that would measure his skills. The witness drew no
distinction between a deficit behavior versus a
maladaptive behavior. He indicated that the deficit would
be defined as the capacity to do or not do something
versus the maladaptive behavior which would be the choice
or election to do something right or wrong. He indicated
the defendant’s record would in fact indicate a
maladaptive behavior as identified by Dr. Hoover in that
he hnad a lengtny criminal record and had numerous
infractions in the Department of Corrections, some of
which were drug related, cne of which was sexually

related, one of which related to the making of a weapon
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in a custcdial facility.

He further indicated that on his WAIS-III test
the margin of error for a competence interval would be
plus five or minus four, making his margin of error of
the competence interval in the range between 70 and 79.

Regarding his adaptive skills, communication,
the witness testified that he found nc impairment in that
area and that it was clear from the testimony at the
sentencing hearing and his interviews with the defendant.
Regarding self-care, he indicated it was difficult
because the defendant has not lived in society for long
periods cof time; however, he relied on the SSSQ which
indicates that the defendant could understand basic
concepts and signs and éven when incarcerated he was able
to care for himself within the structured environments of
the prison facility and found no deficit. He further
noted that the defendant’s sister had indicated that the
defendant could de things if he would so choose to do.

Regarding home living, again he relied on the
555Q which was very helpful regarding issues such as
washing clothes, times, dates, making appointments,
spending money, and that he did all of these things in
the average range.

He did indicate regarding the use of tools that

the defendant had scome difficulty making these
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identifications but he attributed that to the defendant’s
lack of experience, not his deficiency or lack of
ability. He further indicated that with all the other
tasks the defendant had no problems such as what dry
cleaning was, calling the electric company, making mcney,
counting money, measurements such as cups, weights,
measuring temperature and he found no impairment.

Social skills, he tegstified that he found from
a review of the records and his interviews with the
defendant that he had appropriate responses. That even
though he had a guiet demeancr that the defendant had no
impairment in this area.

Regarding community use, again he relied on the
§35Q wnhich would indicate that regarding public services,
such as utilities and transportation, the defendant had
the basic knowledge where you get phone numbers or buy
things. He had average skills in this area. He further
noted the defendant got married twice in the Department
of Corrections and worked within the parameters of that
system to orchestrate a marriage while in the system and
found nc impalrment.

Regarding self-direction, the witness testified
that the defendant could establish routines, again within
the parameters of priscn life. He found no impairment in

that.
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Health and safety, he indicated that he did not
do well on the 8SS8Q. He found a mild impairment but not a
significant impairment on health and safety.

Regarding functicnal academics, he noted that
the defendant did poorly in a few grades. However, in the
sixth grade he got C’s and a few B’s. That he had made
progress and that even though he was two years older than
the other kids, he could read and write and this witness
found mild impairment but not significant in this area.

Regarding leisure skills, the witness noted
that the defendant had simply decided to deo 1illegal
things. That he’s ncot been impaired. That he has chosen
to engage in criminal activity and drug use and he
attributes these to choices, not to any impairment or
deficiency.

Regarding his work skills, he had difficulty
assessing that because the defendant has not been cut of
prison for more than seven months at a time at any one
time in his life. However, he noted that there are DOC
records indicating his work within the prison department
and work release programs. He further noted that he
would concur that the defendant would in fact meet the
criteria for antisocial perscnality disorder. That the
maladaptive behavior would indicate these types of things

and that these were things that had gotten him mostly in
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trouble. That he could have led a more normal lifestyle
had he chcsen to do so.

The witness admitted on cross examination
that there were other tests for malingering such as the
TOM and the VIP. That he chose to give the Rey 15 test
because it is generally accepted. It is not the only test
but it is generally accepted.

The witness further testified that in his
opinion the defendant could have done the Rey test fully
had he given his full effort and that in his opinion the
defendant was malingering to some extent. He admitted
that the beta IQ test that the defendant had been given
in the DOC, and as evidenced by the records, doesn’t have
an isolated verbal score and performance score. It is
simply a screening test because 1t’s brief and not
completely comprehensive. He said he didn’t give great
weight to these beta scores but that he gave
consideration tc them and some weight in forming his
clinical opinion.

Rgain, he reiterated in cross examination that
the WAIS-R test validity was questicnable due to its age
but he admitted he found no scoring errors or
administration errors in the way the WAIS-R test was
given to the defendant by Dr. Fisher.

Regarding the contentions of what are called
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the “practice effect” for repeatedly taking the test,
this witness testified that one probably would not expect
this in the circumstance because of the difference in the
two tests. That they are in some ways completely
different. He said that changes in the WAIS-R and the
WAIS-III did add some easier guestions and some
additional time to help that mildly retarded group and to
help form a better continuum in that area.

He stated emphatically, however, that the
construction of the test to include some easier questions
and some additional time would not affect or make a
person’s grades higher or in this case make the
defendant’'s grades higher.

He said it was cbvious that the defendant in
some respects tried harder when taking the WAIS-III,
guoting as an example an arrangement of pictures test. On
the WAIS-R he got the first items correct in arranging
three panels of pictures in orders and none of the
others. However, in the second evaluation for the WAIS-
III, he get that first three correct again. Then he
mcved on to make the next one correct, missed the third,
but in item four he got them completely arranged
correctly and item five correctly. These are new ltems.
In item six he got partial credit con this test. Ttem

seven full credit and item eight partial credit.
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So on the WAIS-III he got eight out of eleven,
at least partial credit on the WAIS-R and he only got
credit in one which in his opinion indicated that the
defendant was not using his maximum effort cn the first
test and pursuant to his inguiry here was not using his
maximum effort on this subsequent test.

The Court would further find that it heard in
rebuttal briefly from Dr. Fisher again that in his
opinion the defendant gave his best effort. That it was
good and consistent and that regarding the S$SSQ and its
administration, that Dr. Fisher’s interpretation was that
the test was not Jused appropriately here because of the
way the manual was worded.

Based on all these findings of fact, the Court
will note in its conclusions of law and its conclusions
in this case that it was guided by the definitions
contained in NCGS 15A-2005 for purposes of this post-
conviction Motion for Appropriate Relief by the death row
inmate Thomas Larry alleging that his mental retardation
as 1it’'s defined in that statute should regquire the Court
to set aside this sentence of death and impose a sentence
of life in prison.

The Court will note the defendant must
establish the necessary prongs in 15A-2005 by a

preponderance of the evidence. Again the first prong is
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that the defendant has significantly sub-average, general
intellectual functicning which is defined as an IQ of 70
cr below. The Court will find in this case that the
defendant scored a 69 on the WAIS-R administered by Dr.
Fisher and 74 on the WAIS-III administered by Dr.
Hazelrigg. The Court will note that each Test result had
a range cof competence within which both of the tests
could either be above 70 cr both could be 70 or below.

The Court cculd just simply take an average, I
suppose, of the test scores of 60 and 74 with an average
of 71.5. However, merely taking the average I don’t
think would be a sufficient inguiry.

The Court will note further and find that the
WAIS-III was accompanied by the Rey 15 malingering test
and that each test administrator used their own clinical
judgment in making some determination regarding whether
or not the defendant was malingering taking their
respective tests. The Court will further find that each
doctor reached a different conclusion. Again, Dr,
Hazelrigg felt that the defendant was not putting forth
his best effort or maximum effort. Dr. Fisher thought
that the defendant was using his best effort.

The Court will also find that Dr. Hazelrigg has
indicated that the WAIS-R test is cutdated. That its

norms are cutdated frem the 1980's and 1t is currently
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not the preferable IQ test under these circumstances.

The Court will further find and note that the
defendant had taken a revised beta screening test for IQ
at least three times in the Department of Correcticns
with scores in 1976 of 84; 1987 of 88; in 19%2 of 87.
Interestingly, again, the findings of Dr. Hoover for
purpcses ¢f sentencing at trial were absclutely devoid of
any mention of the retardation issue.

The Court will find after consideration of all
the test results, the ranges of competence of each test,
the administration of the test, the clinical judgments of
the experts, the test that was administered for
malingering and all the other facts and circumstances
that it has not been established by a preponderance of
the evidence that the defendant in this case has
significant or sub-average general intelligence
functioning as this term is defined by North Carolina
General Statute 15A-2005. Therefore, the motion to set
aside the sentence of death is denied.

In my opinion, the Court’s inguiry could end
here but this Court will proceed to review for purposes
of the record and this order the second prong of the test
which is significant limitaticns in adaptive functioning.
The Court notes that the statute 15A-2005({b) defines

significant limitations in adaptive functioning as
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significant limitations in two or mocre of the following
areas: communicaticn, self-care, home living, social
skills, community use, self-direction, health and safety,
functional academics, leisure skills and work skills.

The Court will address each adaptive skill area
which the defense contends and their witness opined that
the defendant has significant limitaticns in adaptive
functioning.

Regarding the area of communication, the Court
finds the defense expert withdrew this area in testimony
stating that the defendant clearly can talk and that he
has communication skills. That he didn’t delve intc this
area too deeply and further all the evidence would tend
to indicate the defendant does not have significant
limitations in the area of communication.

Regarding work, the Court will find the defense
has not established by a preponderance cf the evidence
that the defendant has a significant limitaticn in this
area. Even though the witness cecntends that the defendant
never held a job for more than three weeks and that each
position has been menial, DOC records indicate to the
contrary, citing a job he held one time for three months
at $338 a week,

Further, for the vast majority of what would

have been the defendant’s work life, he has been
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1 incarcerated. Further, that he has held several work

2 positions in the prison setting and that he has held

3 positions working both within the prison and working

4 outside of the prison setting which the Court will note
5 were later revoked not because of poor job performance

6 but for failure to return on time and follow the rules.
7 Regarding self-care, the Court will find the

8 defense has not established by a preponderance ¢f the

9 evidence that the defendant has significant limitations
10 in this area. Bgain, the S85Q test revealed that the

11 defendant understands basic congepts and signs. Further,

12 the defendant is caring for himself within the parameters
13 of his current environment.

14 The Court will further note that as a child the
15 defendant was apparently allcowed to run free on many days
16 and even though he would have to be reminded to wash or
17 change dirty clothes, as many children have to be

18 reminded at that age, he was able to care for nimself

19 while on these frolics as he engaged in whatever

20 activities he elected to do cutside of schecol or away

21 from his home life.

22 Regarding the issue of home living, the Court
23 will find that the defense has not established by a

24 preponderance of the evidence that the defendant has

25 significant impairment. Again, the S5S5Q indicates that
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the defendant has functiconed in the average range
regarding making appointments, making money, spending
money, dry cleaning and washing, electric service,
measurements, weights and amcounts and temperatures. It
is clear that he has difficulty with use of tools but
this is directly attributable to his lack of experience,
not a significant impairment.

Regarding the use of community rescurces, the
Court will find that the defense has not established by a
preponderance of the evidence that the defendant has
significant limitations. Even though the defendant was
offered vocational training and DART while incarcerated,
he elected not to participate in these activities. The
Court will note that when the end result was something
the defendant wanted, he did use his community rescurces
to his benefit and to his gain to gain this end.

Examples of this are his use of the system to
get married twice while in custody; his use of the system
to get transfers of housing within the Department of
Correcticns and his use of the system to obtain work
positions within the prison system or on werk release.

Further, the S$85Q reveals that he 1is able to
comprehend and could use public resources such as
utilities, transportation, and getting numbers out of the

phone book and the like.
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Regarding health and safety, the Court will
find that the defense has not established by a
preponderance of the evidence that the defendant has
significant limitations. The Court will note that as a
child the defendant again wandered freely and frolicked
frequently and that there is noc evidence that he was ever
injured or harmed during these frolics.

Further, that during the numerous criminal
offenses which he committed, some with weapons, he
accomplished his goals without sustaining any injurlies to
himself other than those that might have been induced
through self-induction of drugs.

The Court will further note that as an inmate
at the youth priscn he attempted to fashion a saw blade
into a shank, thus indicating his awareness regarding
safety issues. The State’s witness conceded that there
may be mild impairment in this issue but the Court will
find when considering the totality of the evidence and a
review of all considerations that these would fall short
of significant limitation in this area.

Regarding leisure skills, the Court will find
that the defendant has failed to establish by a
preponderance of the evidence that the defendant has
significant limitations. In fact, all the evidence would

be to the contrary. The testimony and the affidavits
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indicate that the defendant is & gocd athlete in track,
swimming, softball, baseball, and is a good painter and
drawer so the Ccocurt would find no deficits in this area.

Regarding self-direction, the Court will find
that the defendant has failed to establish by a
preponderance of the evidence a significant limitation in
this area. In fact, all the evidence is to the contrary.
As a child, he established what apparently was his
routine of going to school, leaving to pursue other
activities such as swimming in Salem Creek, and then
returning home before dark.

The Court will further note that his criminal
activities, which are lengthy and numerous in nature,
took some degree of self-direction and planning to
accomplish and carry out such as selection of victims,
prime sites, and weapons. Further, he has established a
routine for himself within the parameters of his current
structured envircnment, that being both at the youth
detention, DOC, and now on death row.

Regarding the area of social skills, the Court
will find that the defense has failed to establish by a
preponderance of the evidence significant limitations.
The defense expert, Dr. Fisher, indicated that he was
(quote)} “shy of this area”. All the evidence would tend

to indicate that the defendant has no significant
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limitaticns in social skills. Even though he has a quiet
demeanocr, he can participate in normal conversation. His
respcenses in interviews and in examination during his
court hearing were appropriate and according to the
testimony in this hearing all of his interviews and prior
testimony indicated a clear ability to communicate and
possess appropriate social skills.

Finally, regarding functional academics, the
Court will find that the defendant has established by a
preponderance of the evidence a significant limitation in
this area. The Court would further find that the evidence
would reveal that the defendant failed the first and
fourth grades so that a significant limitatiocn was 1in
fact manifested prior to the age of 18. The State’s
expert conceded a mild impairment in this area but the
Court, after reviewing all the circumstances in their
totality, the school records, and the testimony of family
members that was presented in affidavits, would find a
significant limitation in his functional academic area.

So, I1n conclusion, the Ccourt will find that the
defendant has not established by a preponderance of the
evidence a significantly sub-average general intellectual
functiconing ability. So on that basis alone the Court
could deny the motion. However, the Court went on to

visit all other areas cited in 15A-2005 and would find
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1 that the defendant has established only one of the

2 significant limitation areas of adaptive functioning,

3 that being the functicnal academic area by a

4 preponderance of the evidence and, further, that this

5 limitaticon was manifested before the age of 18.

6 Therefore, after consideration ¢f all areas,

7 again, the Court would deny the Motion for Appropriate

8 Relief. This the (klank) day of June, 2003. Ronald E.

9 Spivey, Superior Court Judge Presiding.

10 WHEREUPON, this matter was adjourned.
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STATE OF NORTH CAROLINA
VS,

)

)

)

THCMAES MICHAEL LARRY, )
Defendant. )

)

on April 2, 2004.

'

CERTI EPICATE
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STATE OF NCRTH CARCLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION

COUNTY OF FORSYTH 94-CRS-1451

This is to certify that the Transcript in the
above captioned case was requested of the Court Reporter
named below on February 3, 2004 and was delivered and/or

mailed to the Attorneys(s) of record as indicated belaow

Carol M. Broome

ERIC A. SAUNDERS
Forsyth County DA's Office
Winston~-Salem, NC 27120

WILLIAM G. CAUSEY, JR.
1422 South Main Street
High Point, NC 27260

case 1':05-cv-00628-WO-RAE Document 31-6 Filed 11/08/05

Paae 37 of 39

Cfficial Court Reporter & Notary
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR CQURT DIVISION

COUNTY OF FORSYTH 94-CRS5-1451

STATE CF NQRTH CAROLINA
VS, CERTTIVFICATE
THOMAS MICHAEL LARRY,

Defendant.

I, Carol M. Broome, the officer before whom the
foregeocing proceeding was taken, dc hereby certify that
said hearing, pages one through 286 inclusive, is a true,
correct and verbatim transcript of said proceeding.

I further certify that I am neither counsel
for, related to, nor employed by any cf the parties in
the action in which this proceeding was hard; and
further, that T am not a relative or employee cf any
attorney or counsel employed by the parties thereto, and
am not financially or ctherwise interested in the cutcome
of this action. -

s
U Qi UG a1 _
Garcl M. Broome
Cfficial Court Reporter
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STATE OF NORTH CAROLINA IN THE GENERAL COURT CF JUSTICE
SUPERIOR COURT DIVISICN

COUNTY OF FORSYTH 94-CRS-1451
STATE OF NORTH CARQOLINA )
)
Vs, ) CERTIFICATE
THCMAS MICHAEL LARRY, )
Defendant. )
)

I, Carol M. Broome, the officer before whom the
foregoing proceeding was taken, do hereby certify that
said hearing, pages one through 286 inclusive, is a true,
correct and verbatim transcript of said proceeding.

I further certify that I am neither ccounsel
for, related to, nor employed by any of the parties in
the action in which this proceeding was heard; and
further, that I am net a relative or employee of any
attorney or counsel employed by the parties thereto, and
am not financially or cotherwise interested in the outcome
of this action. o

R

~ i)
o IV A s
Cui T
-&arol M. Broome
Official Cocurt Reporter
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