









































































































































































































































Petitioner functions in “the borderline range of intelligence, not mental retardation” and that the
characteristics described in Petitioner's affidavits were indicative of a personality disorder, not
mental retardation. Despite affidavits attesting that in school Petitioner had scored 70 on the
Otis-Lennon Mental Abilities Test and had been placed in a special class because he was a slow
leamer, the state court found that Petitioner had “presented no official documentation” of any IQ
testing conducted during Petitioner’s school years and “no official documentation and no credible
evidence” “to support a finding of any limitations in functional academics, much less significant
limitations therein.” Mem. Op. and Final Order at 16, 19 (“Order”). The facts alleged by
Petitioner, if taken as true, would have entitled Petitioner to relief as a matter of law. The state
court acted unreasonably in its determining the facts and in denying Petitioner’s Atkins claim
without an evidentiary hearing.

The state court’s decision was also an unreasonable application of Atkins. The state court
determined that a claim of mental retardation must be supported by evidence that prior to
eighteen the individual had scored 70 or below on a scientifically recognized, standardized IQ
test that had been individually administered by a licensed psychologist or psychiatrist. Because
Petitioﬁer was unable to show that he had taken such a test prior to the age of eighteen, the state
court concluded that Petitioner had failed to show that he was mentally retarded. Order at 17-18,
24, While Atkins authorized the states to adopt their own procedures for adjudicating claims of
mental retardation, those procedures are not immune from constitutional challenge. Schriro v.
Smith, 126 S. Ct. 7 (2005). The requirement imposed by the state court is not consistent with
either Atkins or N.C. Gen. Stat, § 15A-2005. Where, as iu this case, the absence of such a test
has been shown to be the result of illegal segregation of the public schools, ifnposing sucha

requirement is not only inconsistent with Atkins but unreasonably so.
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Having determined that the denial of Petitioner’s claim was unreasonable, this Court
conducts a de novo review of Petitioner’s claim. See Rose, 252 F.3d 676 (habeas court obligated
to conduct de novo review where state-court decision unreasonable). Based on the evidence
presented at the evidentiary hearing on Petitioner’s claim,’ the Court concludes that Petitioner has
shown by a preponderance of the evidence that he is mentally retarded within the meaning of
Atkins and N.C. Gen. Stat, § 15A-2005.

As to the requirement of significantly subaverage general intellectual functioning,
Petitioner presented evidence that he has been tested with a number of different intelligencer tests,
including the Stanford-Binet Scales-Fifth Edition (“Stanford-Binet”), the Weschler Adult
Intelligence Scales-Third Edition (“WAIS-III"), the WAIS-R, and the Slosson IQ test. Most
recently, Petitioner received a full-scale 1Q score of 68 on the Stanford-Binet and a full-scale
score of 70 on the WAIS-IIL. Prior testing reflected full-scale IQ scores of 72 on the Slosson IQ
test in 1984, 71 on the WAIS-R in 2001 and 76 on the WAIS-R in 1993, For each of these tests
there is a five-point standard error of measurement, which means that a score of 70 could
represent an IQ from 65 to 75.

Dr. Timothy Hancock, Petitioner’s expert psychologist, tcstiﬁed that the WAIS-R and the
Slosson IQ test were outdated when they were administcred to Petitioner. As a result, the scores
Petitioner received on those tests may have been artificially inflated.’® The Slosson IQ test had
not been renormed in over twenty years, while the WAIS-R had not been renormed in ten years,

If you were to adjust those scores to account for the time that had elapsed since the tests’

"°It is widely accepted in the scientific community that IQ scores on any given test
increase over time “and that IQ tests that are not ‘re-normed’ to adjust for rising IQ levels will
overstate” an individual’s 1Q. Walker v. True, 399 F.3d 315 (4th Cir. 2005). This phenomenon
was first recognized by Dr. James R. Flynn and is known as the “Flynn effect.”
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standardization, Petitioner’s scores would have been 65.01 on the Slosson IQ test administered in
1984, 72.67 on the 1993 WAIS-R and 65.01 on the 2001 WAIS-R."" According to Dr. Hancock,
Petitioner is in the mild range of mental retardation, with an IQ in the range of 68 to 70.

R Other evidence presented at the hearing supports Dr. Hancock’s opinion that Petitioner
has had an IQ of 70 or below since before the age of eighteen. When he was ten years old and in
the second grade, Petitioner scored 70 or below on the Otis-Lennon Mental Abilities Test, a
group administered IQ test used in the schools.'? Petitioner had difficulties throughout his school
years. Although he did not start school until he was eight years old, Petitioner was unable to
perform the work without assistance from his younger brother. Early on, Petitioner was
identified as having special educational needs. Although the school he attended had no officially
designated special education class, the principal created g special, self-contained class for those
students who were slow learners or disciplinary problems. According to Essic Williams, a
former assistant principal at the school, Petitioner had been placed in this special class because
he was a slow learner. At some point during his youth, Petitioner was tested using the Diagnostic
Analyses of Learning Difficulties. Dr. Hancock stated that thié was significant because that test

was only given to students who had been recognized as special needs students.

"Based on Dr. Flynn’s research, Dr. Hancock applied “a formulary adjustment of a third
of a point a year from the standardization date” to each of the individually administered IQ tests.
With these adjustments, only the WAIS-R administered in 1993 indicated a score above 70.

12 According to Dr. Hancock the Otis-Lennon will not pinpoint an individual’s IQ. For
that reason, it is not used for diagnostic purposes, although it does provide corroborative
evidence of an individual’s IQ range. The test is designed so that an individual will never receive
a score less than 70. In 1960, Petitioner received a raw score of 34 and a documented score of 70

on the Otis-Lennon.
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Achievement tests taken during Petiticner’s childhood and adult years further suggest
significant cognitive deficits. Respondent’s expert psychologist, Roger Moore, testified that as a
“rough comparison,” a mentally retarded individual functions around the sixth grade level.
Evidence presented at the hearing indicates that prior to his incarceration Petitioner had never
scared above the sixth grade level on achievement tests. The highest score Petitioner obtained in
school was in the seventh grade. Petitioner was fourteen at the time and sco/red at the 5.4 grade
level. At age thirty-four, Petitioner was tested with the Wide Range Achievement Test by the
North Carolina Department of Correction. On that test, Petitioner scored at the sixth grade
reading level and at the third grade level in arithmetic. !

Without regard to any adjustment for the Flynn effect, the Court finds that Petitioner has
presented sufficient evidence to demonstrate by a preponderance of the evidence that he has
significantly subaverage general intellectual functioning as evidenéed by an IQ of 70 or below.
The Court further finds that Petitioner has had significantly subaverage general intellectual
functioning prior to the age of eighteen and continuing through the date of the offense. The
Court must, therefore, determine whether Petitioner satisfies the other statutory criteria for
mental retardation — that he has had significant limitations in at least two adaptive skills'since
childhood.

As to Petitioner’s adaptive skills, evidence presented at the hearing established that

in addition to significant limitations in functional academics"™ Petitioner has significant

YThe evidence establishing Petitioner’s subaverage general intellectual functioning also
demonstrates that Petitioncr has been significantly limited in the area of functional academics,
one of the ten adaptive skill areas listed in N.C. Gen. Stat. § 15A-2005. Accordingly, Petitioner
necd only demonstrate significant limitations in one additional adaptive skill area under N.C.
Gen. Stat. § 15A-2005.
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limitations in the areas of communication and social skills." Dr, Hancock testified that he
administered two adapative behavior tcsts — the Adaptive Behavior Assessment System and the
Scales of Independent Behavior-Revised. On each of these tests Petitioner received an overall or
global composite score of 65, indicating that his global adaptive functioning is at the bottom one
percent of the population. Dr. Hancock testified that Petitioner has a “clear, on the face,
communication deficit.” Dr. Hancock indicated that he had difficulty understanding Petitioner,
and Petitioner had difficulty understanding him.

Essic Williams testified that Petitioner’s problems at school were not limited to
academics: In addition to being a slow learner, Petitioner had difficulty interacting with other
children. He was different from the other members of his family, as well as the other children at
school. He lacked the skills to relate to and interact with other students. He was “not a jolly,
happy child”’; he was “basically solemn.” He was a loner and kept to himself most of the time.

Petitioner’s brother, Lester Leroy McLaughlin, testified that as a child Petitioner had
problems getting along with other children. He wanted things his way; “and if it wasn’t his way
then he wasn’t going to do it the other way.” He would often lose his temper as you tried fo talk
to him. You could never predict how Petitioner would act — he would act one way one day and
another the next day. In the eighth grade, Petitioner shot his father becausc his father was going
to whip him. He spent two years in training school, then returned home to work with his father.
Petitioner was eventually thrown out of his parents’ home around the age of twenty-two, when he

“thumped” one of the grandchildren on the head.

Petitioner contends that the evidence also demonstrates significant limitations in the
areas of community use and work. The Court renders no opinion as to Petitioner’s adaptive
skills in these areas. "
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Even in his adult years, Petitioner has had difficulties interacting with other people.
Arthur Robbins, one of Petitioner’s former bosses described Petitioner as “introverted” and a
~ loner. Rabert Jacobs, a friend of Petitioner’s, stated in an affidavit:
{Tin terms of communication, you had to go to [Petitioner] more than one time to
get him. He was what you would call “spaced out.” You had to speak in very

direct terms.

... He would be good one minutc and then off the next. Sometimes he
would talk a lot, but he always had a problem. He was always down on himself.

In 1984, Petitioner underwent a competency evaluation at Dorothea Dix Hospital. Dr.
Hancock testified that they did not conduct a formal assessment of Petitioner’s cognitive
functioning at Dorothea Dix but that they did note a number of behaviors that are consistent with
severe social skills deficits, For example, the hospital records indicate that Petitioner was
withdrawn, did not converse with the staff when they tried to interview him, and often would
respond only by nodding his head. Dr. Hancock testified that this behavior was similar to that
exhibited by Petitioner during his childhood — wherc he was “off to himself” and withdrawn.

Respondent contends that such behavior exhibited by Petitioner is due to a personality
disorder, Respondent’s psychologist testified that he had diagnosed Petitioner with personality
disorder, not otherwise specified, with avoidant and paranoid features. Evidence presented by
Petitioner, however, suggests that the cause for his erratic and often inaﬁpropriate behavior is due
to mental retardation. Dr. Hancock testified that where there is significant cognitive impairment,
that is considered 1o be the primary cause of any behavioral problems. Dr. Hancock explained
that personality disorders may be present, but that where cognitive impairment is involved, it is

assumed that the cognitive impairment is the primary cause.
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The Court finds that Petitioner has established by a preponderance of the evidence that at
the time of the murders he was mentally retarded within the meaning of N.C. Gen. Stat. § 15A-
2005 and Atkins, Evidence presented to the Court sufficiently demonstrates that since his
childhood Petitioner has had significantly subaverage general intellectual functioning and
significant limitations in functional academics, communication and social skills. Because of his
disability, “death is not a suitable punishment.” Atkins, 536 U.S. at 321.

CONCLUSION

For the reasons set forth above, the Court finds that McLaughlin has demonstrated that he
has been sentenced to death in violation of the United States Constitution and that he is entitled
to relief from that sentence pursuant to 28 U.S.C. § 2254. A writ of habeas corpus vacating
Petitioner’s death sentence shall issue, and the State of North Carolina shall sentence Petitioner

to a term of life imprisonment.

This _/ [ dayofw , 2006.
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UNITED STATES DISTRICT JUDG
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