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CAUSE NUMBER 693143-B

EX PARTE § IN THE 351sT DISTRICT COURT
F v L E D
8 OF District Clerk
DANIEL ANGEL PLATA, § HARRIS COUNTY, TEXAS SEP 28 1007
APPLICANT Tmzw—fﬁf

FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court, having considered the allegations contained in the instant Application for
Writ of Habeas Corpus, all exhibits and testimony admitted at the November 2007 depositions in
Mexico City, Mexico, all exhibits and testimony admitted at the December 2007 hearing, all
subsequent documents admitted by the agreed order, the trial court records and appellate records,
and Respondent’s Answer and its Supplemental Answer and exhibits submitted therewith, makes
the following findings of fact and conclusions of law regarding Applicant Daniel Angel Plata’s

allegation that he is a person with mental retardation:

L

FINDINGS OF FACT

A. PROCEDURAL HISTORY

1. The Applicant, Daniel Angel Plata, was formally charged by way of indictment
on July 28, 1995, in the 351% District Court in Harris County, Texas, with the offense of capital
murder. [S.F. Vol. 1:11%]

2. Due to Mr. Plata’s status as an indigent person, two lawyers were appointed to

represent Mr. Plata: Ricardo Rodriguez and Jonathan Munier.

! “Q.F.” refers to the Statement of Facts from Mr, Plata’s trial.
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3. Mr. Plata pleaded guilty to capital murder before a jury on October 14, 1996, at
the close of the state’s case. [S.F. Vol. 27:172-92]

4. Mr. Plata was assessed the death penalty by a jury on October 18, 1996. [S.F.
Vol. 1:210]

5. The Texas Court of Criminal Appeals affirmed Mr. Plata’s conviction and
sentence in an unpublished decision dated July 6, 1998. Plata v. State, Cause No. 72,639, at *2
(Tex. Crim. App. 1998) (unpublished). A petition for writ of certiorari was not filed in the
United States Supreme Court.

6. On or about July 31, 1998, Mr. Plata’s state petition for writ of habeas corpus was
filed with the trial court and the Court of Criminal Appeals. Ex parte Daniel Angel Plata, No.
69,749-01 (Tex. Crim. App. 20@2) (unpublished). The trial court entered findings of fact and
conclusions of law and denied relief on June 27, 2000. Id  The Court of Criminal Appeals
affirmed the denial of relief on October 4, 2000, in another unpublished order. 7d. A petition for
writ of certiorari was not filed in the United States Supreme Court.

7. On June 18, 2003, Mr. Plata filed a successor application for writ of habeas
corpus in the 351" District Court in Harris County, Texés, and in the Texas Court of Criminal
Appeals, and asserted that it would violate the Eighth Amendment to the United States
Constitution to execute Mr. Plata because he is mentally retarded; and that his death sentence
violated the Sixth Amendment under Atkins and Ring, because the jury's verdict did not include
a determination of an essential element of capital murder: that Mr. Plata is not mentally retarded.
[Application for Post-Conviction Writ of Habeas Corpus, Ex parte Daniel Angel Plata, Cause

No. 693143-B (Tex. Crim. App. & 351% Dist. Ct. — June 18, 2003)]
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8. On September 24, 2004, the Court of Criminal Appeals entered an order finding
that the ground of Mr. Plata’s application asserting that he is a person with mental retardation
satisfied the requirements of section 5 of article 11.071 of the TEXAS CODE OF CRIMINAL
PROCEDURE. The Court did not so find with regard to the ground asserting that Mr. Plata’s death
sentence violated the Sixth Amendment under Atkins and Ring, because the jury’s verdict did not
include a determination of an essential element of capital murder: that Mr. Plata is not mentally
retarded. Order, Ex parte Plata, No. 46,749-02 (Tex. Crim. App. — Sept. 24, 2004)
(unpublished). The Court referred Mr. Plata’s mental retardation claim to the trial court for
determination. Id.

9. On March 24, 2005, Mr. Plata filed a separate application for writ of habeas
corpus under Cause No. 693143-C with the Court of Criminal Appeals pursuant to section 5 of
article 11.071 of the TEXAS CODE OF CRIMINAL PROCEDURE. That application concerns the
Vienna Convention on Consular Relations and is not before this Court.

10. On March 28, 2005, the Respondent filed an Answer under Cause No. 693143-B
to Mr. Plata’s application for a writ of habeas corpus asserting that he is a person with mental
retardation. Respondent filed a Supplemental Answer under Cause No. 693143-B to Mr. Plata’s
application on March 16, 2006.

11.  On November 16 and 17, 2006, Mr. Plata held depositions in Mexico City in the
instant matter pursuant to this Court’s Order and articles 39.02 and 39.04 of the TEXAS CODE OF
CRIMINAL PROCEDURE. Respondent, the court reporter, and Harris County translators were
present by telephone. The following witnesses were brought from Michoacan, Mexico, and

deposed on behalf of Mr. Plata: Luis Felipe Lopez Zapien, Jorge Sosa, Maria Eleazar Herrera
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Solis, Irma Chavez Serrano, Estela Cedillo Diaz, Jose Cornejo Gutierrez, Lucila Estrada
Mondagon. None of these witnesses have testified in any previous proceeding in this case.

12. On December 11, 12, 13, 14, 18 and 20, 2006, the trial court conducted an
evidentiary hearing on Mr. Plata’s claim of mental retardation. Both parties called witnesses and
submitted evidentiary affidavits in support.

13.  Upon the agreement of the parties and the Court on December 20, 2006, the
parties submitted rebuttal and sur-rebuttal evidence by affidavit to the Court.

B. THE GUIDING LEGAL STANDARD

14.  In determining whether Mr. Plata has mental retardation, the Court has been
guided by the clinical definitions of mental retardation developed by the American Association
on Mental Retardation (“AAMR”™) and the American Psychiatric Association (“APA™). Each
organization recogxﬁzes that mental retardation is a disability characterized by (1) “significantly
subaverage” general intellectual functioning, (2) accompanied by “related” (AAMR) or
“significant” (APA) limitations in adaptive functioning, (3) the onset of which occurs prior to the
age of 18. AAMR, MENTAL RETARDATION: DEFINITION, CLASSIFICATION, AND SYSTEMS OF
SupPoRTS 5 (9" ed. 1992); APA, DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL
DISORDERS 41 (4™ ed. 2000).

15. In Ex Parte Briseno, 135 S.W.3d 1, 7 (Tex. Crim. App. 2004), the Court of
Criminal Appeals noted that Texas had adopted the “AAMR three-part definition of mental
retardation” in the “‘Persons With Mental Retardation Act’” (citing Ex parte Tennard, 960
S.w.2d 57, 60 (Tex.Crim.App. 1997) and HEALTH & SAFETY CoODE §§ 591.003(13) & (16)).

The Court then applied that definition in determining whether the applicant presented sufficient

evidence of mental retardation.
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16. Each component of the definition of mental retardation requires additional
explanation. The first requirement is that the consensus among mental health professionals is
that the requirement of significantly subaverage general intellectual functioning is satisfied by a

full-scale IQ of 70 or below.

17. Next, with respect to adaptive functioning, the AAMR and APA definitions
require that the limitations in adaptive functioning encompass at least two of the following areas:
communication, self-care, home living, social skills (APA describes this as “social/interpersonal
skills”), community use {APA describes this as “use of community resources”), self-direction,
health and safety (APA describes “health” and “safety” as two distinct domains), functional
academics, leisure, and work.

18. Third, with respect to the requirement that the onset of subaverage intellectual
functioning and deficits in adaptive functioning occur before the age of 18, it is not required that
there be a diagnosis of mental retardation before the person’s eighteenth birthday. Rather, it is
necessary only that the limitations in adaptive functioning be apparent before the age of 18, that

IQ testing sometime during the person’s life reliably establish an IQ of 75 or below,” and that

2 The consensus among mental health professionals is that a full-scale IQ of 70 or below
satisfies the requirement of significant limitations in intellectual functioning. IQ tests are
considered not to be perfectly accurate, however, because of “variations in test performance,
examiner’s behavior, or other undetermined factors.” 2002 AAMR MANUAL, at 57.
Accordingly, a “standard error of measurement” must be taken into account in interpreting the
IQ score obtained on any test. Jd. The standard error of measurement is the range of IQ scores
within which there is a high level of confidence that a person’s “true” IQ resides. Id. Thus,
obtained IQ scores up to 75 can satisfy the first component of the definition of mental
retardation, for the true IQ score of a person who obtains a score of 75 is within the range of 70-
80. See Atkins v. Virginia, 536 U.S. at 309 (“an IQ between 70 and 75 or lower ... is typically
considered the cutoff IQ score for the intellectual function prong of the mental retardation

definition™).
5



- e’
there be no intervening reason, such as a traumatic head injury, for the person’s 1Q to have

diminished since the age of eighteen.

19. Finally, it must be noted that since the Texas Legislature adopted the AAMR
definition of mental retardation, the AAMR has modified its definition. The modified definition
retains the same three criteria but has changed significantly the description of adaptive
functioning. The new definition is set forth in the Tenth Edition of the AAMR’s manual,
MENTAL RETARDATION: DEFINITION, CLASSIFICATION, AND SYSTEMS OF SUPPORT (2002) [“2002
AAMR MANUAL”]:

Mental retardation is a disability characterized by significant limitations both in

intellectual functioning and in adaptive behavior as expressed in conceptual,

social, and practical skills. This disability originates before the age of 18.

20. The 2002 AAMR MANUAL provides examples of “representative skills” in each
area. Representative conceptual skills are “language, reading and writing, money concepts, and
self-direction.” Id. at 82. Representative social skills are “interpersonal, responsibility, self-
esteem, gullibility, naivete, follows rules, obeys laws, avoids victimization.” Id. Representative
practical skills are “activities of daily living, instrumental activities of daily living, occupational
skills, and maintains safe environments.” Id.

21.  The Court has relied on both the 9™ and 10" editions of the AAMR definition of
mental retardation and the APA’s definition of mental retardation to determine whether Mr. Plata
has mental retardation.

C. THE DETERMINATION OF MR. PLATA’S INTELLECTUAL FUNCTIONING

22.  Mr. Plata’s IQ scores establish that he has “significant limitations™ in intellectual

functioning or “significantly subaverage” general intellectual functioning.
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23.  From 2002 through 2006, Mr. Plata completed a total of five tests of intellectual
ability administered by licensed professional psychologists. Two of these tests were full-scale

measures of IQ and two were tests of nonverbal intelligence. On all five instruments, Mr. Plata
obtained scores that show his intellect to be that of a person with mental retardation. Moreover,
although Mr. Plata’s obtained full scale score on the Wechsler Adult Intelligence Scale-1II from
2005 must be disregarded due to fatal errors in George Carl Denkowski, Ph.D.’s administration
and scoring of that instrument, Mr. Plata’s remaining scores place his intellect in the range of a
person with mental retardation.

24. On May 29, 2003, Antolin M. Llorente, Ph.D., who held an active license as a
psychologist in the State of Texas, administered two tests to assess Mr. Plata’s intellectual
functioning: the test of Nonverbal Intelligence-Second Edition (TONI-2) and the Wechsler
Abbreviated Scale of Intelligence (WASI). Both tests provide validity to subsequent test scores
that place Mr. Plata in the range of persons with mental retardation. Mr. Plata obtained a full

scale score of 71 on the TONI-2 and, in addition, Mr. Plata obtained the following scores on the

WASI:
Verbal IQ Score: 65
Performance IQ Score: 69
Full Scale IQ Score: 65

[Affidavit of Antolin M. Llorente, attached as Exhibit 1, at 2, to Application for Post-Conviction
Writ of Habeas Corpus, Cause No. 693143-B]

25. On March 21 and 22, 2006, at the Harris County Jail, the state’s expert witness,
George Carl Denkowski, Ph.D., evaluated Mr. Plata and administered the WAIS-III and the
Comprehensive Test of Nonverbal Intelligence (C-TONI). Mr. Plata obtained a 61 on the C-
TONI and Dr. Denkowski reported that Mr. Plata btained the following scores on the WAIS-IIL:

7
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Verbal IQ Score: 72
Performance IQ Score: 73
Full Scale 1Q Score: 70

[Affidvait of George Carl Denkowski, Ph.D., attached as Exhibit C to Respondent’s Amended
Answer, No. 693143-B; H.T. Vol. 17:Def. Exh. 97.3] In fact, Dr. Denkowski’s scoring of the
WAIS-III was incorrect and, upon re-scoring of the test by expert Jack M. Fletcher, Ph.D., it was

revealed that Mr. Plata actually obtained a lower full-scale IQ:

Verbal 1Q Score: 70
Performance IQ Score: 73
Full Scale IQ Score: 69

[Affidavit of Jack M. Fletcher, Ph.D., at 15 & Appendix I (filed Jan. 5, 2007)]

26.  On October 30, 2006, at the Polunsky Unit of the Texas Department of Criminal
Justice, Susana A. Rosin, Ph.D., a licensed psychologist in the State of Texas, administered the
WAIS-III to Mr. Plata. She also administered the verbal subtests of the Escala Wechsler de
Inteligencia para Adultos-III (Edicion Modema, 1997), also known as the “Spanish WAIS-II.”
Mr. Plata obtained a 70 on the Verbal subtest of the Spanish WAIS-III, and he obtained the

following scores on the WAIS-II:

Verbal IQ Score: 66
Performance IQ Score: 69
Full Scale I1Q Score: 65

[H.T. Vol. 16: Def. Exh. 75]

27.  Mr. Plata’s full scale score of 65 on the WAIS-III administered by Dr. Rosin is
reliable and credible for the purposes of determining that he has “significant limitations” in

intellectual functioning or “significantly subaverage” general intellectual functioning because Dr.
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Rosin tested Mr. Plata for effort and because she also evaluated his intellectual ability in his

native language, which is Spanish. [H.T. Vol. 16: Def. Exh. 75]

28. The WAIS-III score obtained by Dr. Rosin, the WASI and TONI-2 score obtained
by Dr. Llorente and the C-TONI score obtained by Dr. Denkowski placing him in the mentally
retarded range are reliable indicators of Mr. Plata’s functioning. [H.T. Vol. 2: 106-11]

26.  There is no indication Mr. Plata’s full scale IQ score on the WAIS-III was
artificially depressed due to malingering. Dr. Rosin administered the Test of Memory
Malingering (TOMM) to Mr. Plata ensure that he was not malingering, which is also known as
faking poor performance. The TOMM is administered in three rounds. Individuals prone to
malingering are expected to score lower on the third round, but Mr. Plata scored better on each
round of the TOMM. He obtained a correct score of 33 on the first trial, a correct score of 37 on
the second trial and a correct score of 42 on the third trial, which was administered
approximately fifteen minutes after the second trial. Thus, Mr. Plata did not exhibit any
indication that he was malingering while being assessed by Dr. Rosin. [H.T. Vol. 16: Def. Exh.
75]

30.  There is no evidence that bilingualism depressed Mr. Plata’s WAIS-III score. The
Verbal 1Q score of 70 that Mr. Plata attained on the Spanish WAIS-III administered by Dr. Rosin
also lends credibility and reliability to his WAIS-III score because the Spanish WAIS-III score
demonstrated that his intellect is limited whether he is evaluated in English or Spanish. [H.T.
Vol. 16: Def. Exh. 75] Dr. Rosin has been licensed as a psychologist in the state of Texas since

June 1985. She received her Ph.D. in psychology from Miami University in Oxford, Ohio, in

: «H.T.” refers to the transcript of proceedings in this habeas case. The reporter’s record
denotes the Applicant’s exhibits “Defendant’s Exhibits” and they will be referred to as “Def.

9



1984. From 1983 to 1985, she was a post-doctoral fellow in clinical psychology at the Texas
Children’s Hospital and the Baylor College of Medicine in Houston. From 1986 to 1987, she
was a staff psychologist in the Student Counseling Center at the University of Texas Health
Science Center. She has been in private practice since September 1984 and her practice has
regularly included evaluations for mental retardation in both a clinical, and forensic, capacity.
While a post-doctoral fellow, she published psychological research in peer-reviewed
publications. Because she is a native of Cuba and is fluent in the Spanish language, Dr. Rosin is
frequently called upon to evaluate Spanish-speaking individuals. She also has served as a
presenter at a psychological conference in Mexico and she frequently lectures on mental
retardation in death penalty cases. [H.T. Vol. 16: Def. Exh. 75] Dr. Rosin has conducted
hundreds of evaluations over the past 21 years and has been accepted as an expert on the issue of
mental retardation in capital cases. See, e.g., Ex parte Matamoros, Cause No. 693410-B (263"
Dist. Ct., Harris County 2006).

31.  Dr. Rosin was well suited to administer the Verbal subtest of the Spanish WAIS-
I1I to Mr. Plata because she is a native Spanish speaker and, as a result of more than 20 years of
clinical practice in Houston, is well versed in Mexican culture. Additionally, she routinely
conducts clinical assessments of Spanish-speaking clients. [H.T. Vol. 16: Def. Exh. 75]

32.  Although the Spanish WAIS-III was normed in a predominantly Mexican and
Central/South American population and the WAIS-IIT was normed on the U.S. population, Dr.
Rosin found that Mr. Plata’s Spanish WAIS-III Verbal subtest scores to be very close to his
obtained WAIS-III Verbal IQ of 66. Moreover, his score on the Verbal subtest of the Spanish

WAIS III put him in the 2™ percentile of all test takers. She further observed that the content of

Exh.” throughout.
10
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his answers in both languages was similarly poor, thus lending weight to the conclusion that Mr.
Plata’s deficits are a result of “significant limitations” in intellectual functioning or “significantly
subaverage” general intellectual functioning, and not because he has a poor command of the
English language. [H.T. Vol. 16: Def. Exh. 75]

33. Mr. Plata’s test scores from the 2003 assessment by Dr. Llorente lend further
weight and reliability to the WAIS-III score of 65 that Mr. Plata scored during Dr. Rosin’s
assessment. [H.T. Vol. 2:104-11]}

34. Dr. Llorente is a practicing neuropsychologist who is bilingual in Spanish. He
has evaluated a number of defendants for mental retardation. In some of those cases, he has
found capital defendants to not have mental retardation. [H.T. Vol. 2:38-39, 74-75] He also
regularly evaluates adults for retardation in his positions as Director of Neuropsychology at the
Mount Washington Pediatric Hospital in Baltimore, MD, and as Associate Clinical Professor in
the Department of Pediatrics and Psychology at the University of Maryland School of Medical.
He has designed intelligence tests and, because he is a native of South America, he is able to
assess individuals in both English and Spanish. He received a Ph.D. in clinical psychology with
specialization in child neuropsychology from Oklahoma State University in 1993. He held a
post-doctoral fellowship in psychiatry and bio-behavioral sciences at the University of California
School of Medicine in Los Angeles from 1993 to 1995. From 1992 to 1993, he held a Residency
in Psychology at the Johns Hopkins University School of Medicine in Baltimore, MD. He has
published more than 27 articles in peer-reviewed journals, and has contributed chapters and other
writings on neuropsychology and mental illness in aduits to more than 20 books. His
publications include literature on cross-cultural issues in psychology, and he has presented
psychological papers to psychological professionals in the United States, Mexico and Venezuela.

11
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He currently is licensed to practice psychology in Maryland and California. His California
license is dormant. He was licensed in Texas until 2005, but relinquished the license as a result
of having relocated to Maryland. He has no disciplinary history in Texas. And he has been
accepted as an expert witness on mental retardation by other courts. [H.T. Vol. 2:28-36; H.T.

Vol. 15: Def. Exh. 60]

35.  Dr. Llorente found no evidence that Mr. Plata was faking intellectual impairment.
Before administering the WAS]I, Dr. Llorente administered several validity assessments in order
to determine whether Mr. Plata was feigning “symptom exaggeration and/or response bias.”
[Affidavit of Antolin M. Llorente, attached as Exhibit 1, at 4, to Application for Post-Conviction
Writ of Habeas Corpus, Cause No. 693143-B] The results of the validity assessments showed
that Mr. Plata “was being straightforward in his response to test items.” [Jd.]

36.  The validity assessments also supported the conclusion that Mr. Plata suffers from
intellectual impairment. Mr. Plata’s performance — and, specifically, his perseveration on one
test and his inadequate memory recall on another — “was marked by an output sometimes seen
individuals with dampened intellect.” [Affidavit of Antolin M. Llorente, attached as Exhibit 1, at
4, to Application for Post-Conviction Writ of Habeas Corpus, Cause No. 693143-B}

37. Not only was Mr. Plata unable to perform on an age-appropriate basis on the
Block Design or Matrix Reasoning portions of the WASI, he also exhibited significant inability
to perform on an age-appropriate basis on a number of other assessments made by Dr. Llorente.
For example, Mr. Plata fell within the borderline range for his age when screened for attention
and concentration. He performed no better than the low average range when tested for
confrontational naming abilities in English and Spanish. And, he was found to be in the
moderately deficient range when his visual spatial and perceptual organization skills were

12
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compared to persons ranging from 16 to 49 years old. He also scored in the impaired range on
testing designed to measure executive (frontal systems) skills functioning. [Affidavit of Antolin

M. Llorente, attached as Exhibit 1, at 5-7, to Application for Post-Conviction Writ of Habeas

Corpus, Cause No. 693143-B]
38. Also significant was the family that Mr. Plata drew as part of the Kinetic Family

Drawing assessment. As Dr. Llorente reported, Mr. Plata “drew stick figures. Although not
always the case, these types of drawings are sometimes seen in immature adults with altered
levels of cognition, as stick figures are appropriate outputs for children not mature adults.”
[Affidavit of Antolin M. Llorente, attached as Exhibit 1, at 8 [emphasis added], to Application
for Post-Conviction Writ of Habeas Corpus, Cause No. 693143-B}

39. Like Dr. Rosin, Dr. Llorente also determined that Mr. Plata’s bilingualism did
not depress his IQ scores. Dr. Llorente found that Mr. Plata’s performance on the TONI-2
demonstrated that he was intellectually impaired regardless of whether he was tested in English
or in his native language of Spanish. The score of 71 that Mr. Plata obtained on the TONI-2
placed Mr. Plata in the range of persons with mental retardation and is statistically consistent
with his WASI and WAIS-III scores. [H.T. Vol. 2: 106-11; Affidavit of Antolin M. Llorente,

attached as Exhibit 1, at 8, to Application for Post-Conviction Writ of Habeas Corpus, Cause No.

693143-B]

40.  Dr. Llorente also administered the Ravens Standard Progressive Matrices, which
has published norms for Hispanics in the United States. On this instrument Mr. Plata obtained a
score within the Deficient range (1% percentile) when compared to his same age peers and within

the Deficient-to-Borderline (3" percentile) range when compared to individuals with 0-6 years of

13
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education. [Affidavit of Antolin M. Llorente, attached as Exhibit 1, at 8-9, to Application for
Post-Conviction Writ of Habeas Corpus, Cause No. 693143-B]

41.  Mr. Plata’s full scale score of 65 on the WAIS-III administered by Dr. Rosin
correlates with the full scale score of 65 that Mr. Plata achieved on the WASI administered by
Dr. Llorente. [H.T. Vol. 2:103-04] Studies investigating the degree of association between IQ
scores on the WASI and on the WAIS-III have shown a correlation of .92 between a four subtest
administration of the WASI and the WAIS-III full scale IQ score. [H.T. Vol. 2:104-05]
Additionally, to the extent WASI scores tend to diverge from WAIS-III scores, WASI scores
tend to err on the side of over-estimating IQ. [H.T. Vol. 2:104] Thus, the fact that Mr. Plata’s
WAIS-III and WASI scores were identical lend further weight to the conclusion that Mr. Plata’s
IQ test scores demonstrate that he has “significant limitations” in intellectual functioning or
“significantly subaverage” general intellectual functioning. [H.T. Vol. 2:101; Affidavit of Jack
M. Fletcher, Ph.D., at 29 (filed Jan. 5, 2007)]

42.  If a confidence interval with a standard error of measurement of three to five
points is established around the mental retardation cut point of 70 (65-75 for 1Q; 67-73 for
adaptive behavior), Mr. Plata does not have a single score on the measure of IQ or adaptive
behavior that is outside of this confidence interval. Multiple assessments that are consistent
should be appropriately weighted in determining whether a person meets diagnostic criteria for
mental retardation. [Affidavit of Jack M. Fletcher, Ph.D., at 429 (filed Jan. 5, 2007)]

43.  Dr. Denkowski’s Assessment. No evidentiary weight is accorded to the full scale

score of 70 that Mr. Plata obtained in Dr. Denkowski’s administration of the WAIS-III because
Dr. Denkowski invalidated the norms of the test by committing errors in administration and

scoring. Nor is any evidentiary weight accorded to the “estimated” IQ score of 77 that Dr.

14



- e’
Denkowski also provided because Dr. Denkowski’s purported reasons for estimating Mr. Plata’s
IQ is not supported by the test data or the science of psychological assessment. [H.T. Vol. 3:41;
Affidavit of Jack M. Fletcher, Ph.D., at §]12 -19 (filed Jan. 5, 2007)]

44, Language Proficiency. Mr. Plata is a native of Angao, Michoacan, Mexico and is
a native Spanish speaker who also speaks English. The correct procedure for assessing
intelligence in a person who is bilingual is to first assess their language proficiency in both
languages. [H.T. Vol. 2:28-29: Affidavit of Jack M. Fletcher, Ph.D., at 8 (filed Jan. 5, 2007)]

45.  Assessments for language proficiency are performed because tests should
generally be administered in the test-taker’s most proficient language, unless proficiency in the
less-proficient language is part of the assessment. [Affidavit of Jack M. Fletcher, Ph.D., at 98
(filed Jan. 5, 2007)]

46.  Dr. Denkowski’s assertion that he did not believe that an assessment of language
proficiency was necessary is unpersuasive. At the time that Dr. Denkowski evaluated Mr. Plata,
it was evident in the case record that Mr. Plata was a native Spanish speaker who also spoke
some English. Without assessing Mr. Plata’s proficiency in both languages, Dr. Denkowski
could not determine whether his assessments of Mr. Plata’s intelligence or adaptive behavior
were adequate. [Affidavit of Jack M. Fletcher, Ph.D., at 1Y8-9 (filed Jan. 5, 2007)]

47. Unlike Drs. Rosin and Llorente, Dr. Denkowski is not proficient in Spanish and
cannot determine language proficiency in Spanish. Dr. Denkowski could not assess the extent to
which Mr. Plata’s responses were affected by a failure to understand the item in English or

generate an appropriate response in English. Consequently, Dr. Denkowski was not and is not
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qualified to evaluate Mr. Plata for mental retardation.” [Affidavit of Jack M. Fletcher, Ph.D., at

911 (filed Jan. 5, 2007)]

48. Estimation of IQ Score. Dr. Denkowski’s assertion that discrepancies in Mr.

Plata’s subtest scores support the use of clinical judgment to estimate a higher IQ score than Mr.
Plata obtained on the WAIS-III is not supported by the subtest patterns, Dr. Denkowski’s
scoring, or by the science of psychological testing, First, it is not generally accepted practice
within the field of psychological assessment to obtain an IQ score, declare it invalid, and then
estimate an IQ score. Second, Dr. Denkowski’s estimate does not have an appropriate scientific
basis, Mr. Plata’s subtest profile does not justify use of clinical judgment to raise the obtained
score, and Dr. Denkowski is not versed at all in Spanish language or Mexican culture to justify
use of clinical judgment in this case. Therefore, no evidentiary weight can be accorded to the
estimated IQ score of 77 that Dr. Denkowski seeks to assign to Mr. Plata. [Affidavit of Jack M.
Fletcher, Ph.D., at §Y10-19 (filed Jan. 5, 2007)]

49. Dr. Denkowski’s estimate is invalid because it rests on his erroneous conclusion

that Mr. Plata obtained a score of 70 on the WAIS-III. As University of Houston Distinguished

4 Dr. Denkowski’s lack of qualifications to evaluate a bilingual individual are evident in
his statement at the hearing that, had he decided that an assessment of language proficiency was
necessary, he would have employed an interpreter. The use of a Spanish speaking interpreter is
inconsistent with generally accepted standards for licensed psychologists. As noted
neuropsychologist Muriel Lezak has written, “. . .when not fluent in the patient’s language,
ethical practice should lead the nueropsychologist to refer the patient to a colleague who is fluent
in the patient’s language or to collaborate with a bilingual clinician. . .” Lezak, Howieson &
Loring, NEUROPSYCHOLOGICAL ASSESSMENT 314 (2004). Moreover, testing standards
established by the American Educational Research Association, the American Psychological
Association and the National Council on Measurement in Education state that any attempt to
translate a test should be done with extreme caution and only when an adequately translated
version of a test or a suitable nonverbal test are not available. THE STANDARDS FOR

EDUCATIONAL AND PSYCHOLOGICAL TESTING 95 (AERA 2004).
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