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i DOCTOR DONALD_( TRAHAN , -
2 having been first duly sworn, testified on his ocath as
3 follows: - | | |
4 THE COURT: = Thank you, sir.
5 If you’d come up here, Doctor Trahan;
6 MR. CONERLY: Your Honor, the State would
7 invoke the rule at'this-time.
8 THE COURT; Do you have anymore witnesses
9 .Mr. Delee? |
10 MR. DELEE: I was anticipating another
11 oné, your Honor, buﬁ I don’t see her in the'dourtfoom;
12 so, at this time I guess'not.‘ |
13 THE COURT: Would you pay étténtion and if
14 your witness should show up, tell me so I can swear her.
15 (RULE INVOKED)
16 THE COURT: Go aheaa with your guestions
17 for Déctor'Trahah. .
18 . |
19 DIRECT EXAMINATION
20 BY MR. lDELEE: |
21 .A _ 'State your name‘fdr the'Court, please?
22 A My name is Donaid Edward Trahan.
23 Q An@ Mr. Trahan, what is your océqpatibn?
24 A I’'m a neurpsycholcgiét.
25 o] Okay. 2and, what type'of or how much education
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1 do you have to have and how much practical ekperience
2 must.you have before you.can be classed as a |
3 neuropsychologist?:
4 A Well, the basic degree is a Ph.Db in psychélogy;'
5 And beyond that, typically, two to three additiondl years
6 of post-~doctoral training are required to become eligible
7 for Board Certification. One then takes the Board
'8 Certification Examination to become éredentialed as a
9 _neuropsychologist;
i0- Q And -is that ; ié that different from a clinical
11 psycholqgist? |
12 A A clinicalvpsyghologist has a Ph.D in
‘13. psychology and a genéric license to practice psychology.
14 They may or may no# have any specialty training in |
15 neuropsychology and updn completion of those basic
- 16 degrees would.not be eligible for the Bqérds in
17 neuropsychology. o
18 Q@  Are you Board Certified then in.
i9 nguropsyéhology?
'20 A » Yes, I am.
21 ‘Q Are you Board Certified in any other field of
22. 'péychology.or mental health?
23 A No, I am noti
24 Q How maﬁy years experience'ﬁave you had as a
25 neuropsychologist? - |
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il A I’ve been working full time as a
2 Aneuropsycholbgist éince 1982. So, -that would give me
3 approximately twenty-two years of éxperience in this
4 subspecialty. I had wbrked previously for about four
5 .years as a general.clinical psychologist.
6 THE COURT: Excuse me, Mr. Delee, I/m told
‘7 | your witness is in the hall. |
8 MR. DELEE: Thank you, your Honor.
é THE COURT: Go ahead.
Q (By Mr. Delee} Did you finish your answer?
11 a - Yes, I did.
12 Q v Okay. Doctor, as a neuropsychologist, do you
13 understand‘the criteria, I guess, for mental‘retardation?
14 . A Yes, I do.
15 Q  Would you.ipform tﬁé court as to vhat. that is,
1é please. |
| A Yes. And fhose guidelines have actually been
18 applicable for many yeérs.. The State laws are jﬁst now
19 catching.ﬁp’tq formally endorsing them, but there’s three
20 criteria: |
21 The first ié that one must exhibit what is
22 called significant impairment on a standardiéed'measure
23 of intellectual ability. signifiéant impairment
‘24 generaliy refers to scores that are around 70 dr below; .
.25 ' ‘however, becaﬁse of the measurement error of the tests,
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3 1 1 scores of 75 and lower are considefed to be within the
é 2 general range that we would consider,
% 3 The second criteria is that one must exhibit
4 ‘.significan£ deficits and adaptive behavior skills.
5 The third criteria traditionally has been that
6 tﬁése deficits must'have-occurred during the
\ 7 .develqpmehtal phase historically that has been considered
8 to ge a fifteen and younger; a;though, recent guidelines -
9 have éﬁanged that to agé eigﬁteeh, which is the current
10. standard. | |
11 Q  All righf. Now, approximately how many pépéle
12 over the years have‘you'segn and evaluated concérning
13 mental retardation? |
14 A Well, I’ve seéh probably close to ten‘thousand'
15 | patients ﬁhé were referred to me for cognitive disorders.
16 of one tyée or another, both dévelopmental'and.required.
17 Probablylfive hundred bf those cases involved questions
18 of mental retardation specifically. o
19 Q Okay. Are you familiar with the tests or I'm
20 sure you’re familiar With the tests that are giveﬁ in
21 .determining mental retardation qr‘in dete;mining
22 intellectual quotients or I.Q.’s?
23 A Quite é number.
24 | Q and have‘you administefed these tests yourself?
- 25 A Yes,‘I have.
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1 Q And how many tests would you say that you’ve’
2 administered in all?
3 A Well, between the Wechsler Aduit Intelligence
4 Scales and the Wechsler Scales for Children and
5. Stanford-Binet, in access of ten thousaﬁd tests over the
6 ;Lasﬁ twenty-six years. |
7 Q Doctor, have you also written articles
8 concerning this and bther_fields of psycﬁolqu?
9 a I have published or presented in access of
10 seventy-—five'oi" eighty articles pertairiing to various
11 areas of neuropsychology a_nd' cognitive development‘.
12 Q What. specialty would be most appropriately.
13 associated with deter’mining Iﬁental retardation?
14 A Well, psylc.ho.logjfst‘ in genere.llr deal frequently
15 with issues of mental retard‘a'tion. Some clinical
16 psychologist may s.pe'cia'lize in w.orking WithA mentally
17 reta_rded individuals. Mo’st‘ of the neurops ychologist that
18 I know are foutinely inv‘olv»e'd in evaluai:ing qhildren and |
19 édults_éf mental rbetardationb.,
20 | Q You say mostly th'at you know. How about
21 yourself, Doctor, are yo‘u - Iis that your practice, also?
22 A Many o.f the people referred to me are feferred
23 for purposes of mental retardation assessment. |
24 Q Now, you have prepared for court appearances a
25 thing called Curriéulum Vitae; have you not? |
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| 4 1 A Yes, I have.
2 0 And would you break - bri;fly explain what that
: 3 | is, please, sir? I think.in criminal courts we'doﬁ’t run
4 acrogs that too often. |
5 A Well, that’s just a standard parf of what we
5> keep in our records. Curriculum Vitae basically is a
7 | paper tﬁat'includes the summary of our.educational
? 8 background, our.clinicai experience, the professionai
9 organi?ationé and ;ctivities that we're involved in and
10 any publiéations aﬂd research that we may have pursued
11 over the years. :
12’ Q- ‘In other w&rds, your Qualifications?
13 '  A Yes, sir. |
i4 | Q Doctor --
15 : ' . MR. DELEE: Your Honor, at fhis time T
16 | would ask that the Curriculum Vitae of Doctor Trahan be
17 included in the papers of the Court and the papers of the
18 _case so the Court can considér thoée aé ;— |
19 :' THE COURT: -Shéw them to Mr. COnerly'and
20 they need Eo_be marked.
21 ' | .MR. CONERLY: I've seeﬁ it. No objection.
22 o THE COURT: Okay. You have to have them
23 marked Mr., Delee.
24 MR. DELEE: I have it marked, your Honor.
25 THE COURT: It is Defendant Number 1A?
KARLA OfFIEL, CSR
USCAS 480
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1 | MR. DELEE: Yes, sir.
) ' R . THE COURT: Okay. Defendant Number 1A is
3 admitted. |
4 o] (By Mr. Delee) I also would submit that Doctor
5 Tréhan is an expert.in the field of mental retardation in
6 clinical as well as néuropsycholbgy. |
7 A THE COURT: Go on with your questiéns. Ii
8 | believe for me to_cqnfifm that == I know there’s a
9 difference among Judges, but I think to confirm fhat
10 would be a cémment on the weight of the pestimony. So, -
11 | you’re free to go ahead with your questions.
12 _' " MR. DELEE: All right.
_13 Q (By Mr. Deﬁee) Docto; Trahan,vhavé-you had an
14 occasion to examine an individual by thevname of Marvin
15 Wilson?
j16 Y | Yes, I have.
17 Q And, when did you do that Doctor?
18 B A That examlnatlon was conducted earller this
19 | month.
20 Q. Okay. And do you see Marvin Wilson presenﬁ in
21 the courtfooﬁ?
22 B A Yes, I do.
23 Q And would you point him out for the record,
24 please, sir? v | |
éS o A Yes, sir. He’s sitﬁing at the table here.
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4 1 | THE COURT: He'’s identified the Defendant.
‘2 ~ﬂR. DELEE: Okay.’
3 Q' (By Mr. Delee) What kind - what tests did you
: 4 administer on Marvin Wilson, Doctor?
? 5 ‘A The actual tests that we administered are
é listed in thé narrative report that I prepared. In that
7 listing, the procedures is actually contained at the top
8 of ‘Page 6 and the tests per se includéd the Réven
9 Standard Prog?essive Mafrices, the Test of Nonverbal
10 Intélligence, the Peabody Individual.Achievement Test -
11 | Revised, the Wide Range Achievement Testé - 3rd Edition,
12 | a battgry of Language Assessment Test,_an orientation
‘13 Test as well asﬁsome visual memory that - Visﬁal Test
14 | that included Verbal Selective Remiﬁding Test, the Visual
.15 Reproducfion Subtest and a Remote Memory'E§a1uation.
16 _ 1 Aé part of the evaluation, we alsoc had the
17 opportunity to review previous doéumeﬁts containing other
18 test scores that included a ﬁery recent.testing.on the
19 Wechsler Adult Iﬁfelligence Scale, 3rd Edition that had
20 | been conducted by Doctor'éﬁrtis wills.
21 'i' We aléo had access to prior recdrdé of other
22 test scores dating back to 1951 and 1972 time frame. ‘All
.% . 23 of those tests were included in my ipterpretive remarks
ﬁ 24 and in the narrative.
25 Q Would you mind goiﬁg ovef the individual tests

XKARLA O’FIEL, CSR
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1 and how Mr. Wilson scored oh those tests and what they
2 mean? |
j a Okay. Starting with which one, the ones I
4 | reviewed pfeviously or the ones we éctualiy administered.
5 ' 0 The ones you actually administered and the ones
& you reviewed.
7 . A All right. And,_again; I just received the
8 WAIS-III result from Doctor Wills; so, we didn’t give
9 that one again.
10 - | The Raven Standard Progressivé Maﬁrices Test is
11 a test thatfé.been around for several decades now and
12 it’s a measﬁre.éf nonverbal intéllectual'ability;
13 particularly useful for individuals who have limited
14 verbal 5kilis especialiy in reading and wxriting. Many of
i5 the more comptehensive measures rely heavily on
16 developing the individuals penalized siqnificantly by nét
17 beinglablé to verbalige proﬁerly.
18 .lbv i | The Test.of Nonverbal Intelligence is similar
19 , tobRaVQn andbiﬁ that it does hot‘rely on any kind of
20 » languége response. The Test of Nonvérbal Intelligence
21 | ana ﬁaribus forms also have been around for several |
22 decadés. |
23 | The Achievement Test that we administered are
24 all well recognized standardized megsureé of achievement
25 |. that have been around for many years. They're.widely
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used in our field.
The Peabody Individual Achievement Test -

Revised is a comprehensive measure of the reading,

gwritihg,‘math and spelling skills.

The wWide Range Achievenment Test also is.very
widely used and includes measures of iéading, spélling
ana writing.

The Language Assessment Battery that we did is
a broad range of tests that are actually taken from three
different sténdardized test batteries including the
Boston Diagnostiq Aphasia‘Examination,‘one calléd,the
Néurosensory Center Examination forbAphasia'and one
called the Mulﬁi—Lingual Aphasia Examination. |

| Those particular tests are designed to look at
one’s ability to express oheseif in both‘iﬁ speech as
well ‘as in writing, as well as the ébility to comprehend
language, both in terms of what is said verbally to one,
as well as, reading comprehension.
-The'other tests that we administered-iﬁvolving

orientation and memory, are looking at different aspects

. of memory. Actually the Remote Recall Evaluation entails

looking at how well a person.can recall past life events
whereas the Selective Reminding Test and the Visual
Reprodﬁction Subtest are more inveolved with assessing the

capacity to learn new information.
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1 Q And how did Mr. Wilson scofe on these tests and
2 what do the scores mean?
3 | A 'Well,.his scores varied from test to test. And
4 again, my summa?y includes, not oﬁly those test that I
5 administered, but also very recent tests that had been
6 done by Doctor Wills on which he had earmed a full =scale
7 | I.Q. of 61 on the WATS-IIT.
g | on the testing that we repeated, dﬁring my
g- assessmentbon the Raven, he earned avstanda:d 475, which
10 élaces him about thé fifth percentile when we‘dQn't
11 consider a‘measurement error.
12 4 Oon the TONI-II, he scored a little bit higher,
13 79. That test traditibnally préduces scores that are ten

14 or fifteen points higher than the WAIS; so, ‘that wasn’t

15 unexpected.

16 | ' The test that-invoived language; basicallf,

17 Fevealeﬁ that he does a good job in basic communication.
K If'You sit and talk with him about_inforﬁation that he
19 knows from his past, he converses very well. |

20 : Functional communication skills are guite

21 édequate; however, he has véry severe limitations in

22 terms of his abiiity to read and understand, pérformance
23 is basically at a 1st or 2nd grade level in those types
24 of meésures.

25 He ;lsd has very significant deficits in terms

KARLA O’FIEL, CSR
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5 : 1 of his writing skills. oOn writing information that he’s
2 not familiar with, such as his own name, his writing
3 skills are at about 2nd grade level overall.
4 So, those were the results from thé achievement
E 5 and the_fegional language measures.
i 6 | The Assessment of Memory Functioning revealed
7 variable performénce with the best.sgores on Visual
8 Memory, those are oﬁly in the bordér1ine ranée. He
9 performed more poorly on the Verbal Learning Measure with
10 | scores in the mildly to.moderately impaired range.
11 Q Ddctor; other than the tests that you
12 administered,_what other tests did you c'onsi_d.er' or
13 | results of tests thgt you knew aBOut?
14 | A Weli, we reviéwed everything that we had access
15 tp and I don’t know if additional testing has been done
16 'or'notﬁ'
17 : His school reco?ds;‘whiéh we were éble to
18 ':eﬁiew in detail;'made reference to Mr. Wilson having
° 19 ‘been.feéteq'with the Lorge -~ speiled L~o~r-g-e Thorndike
20 ‘-Test of Inteliectual Ability, this was performed during
21 .1971, 1972 school year. That.pafticuiar measure is one
'22 | that is similar to the Wechsler.Scales.in that it ”
.23 éontainé éighf or niﬁe different éubtest depending on the
24 version with both verbal and nonverbal tasks included.
25 At that time he’earnéd.anvI‘Q. score of 73, which; again

KARLA O/FIEL, CSR
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1 within measurement error will either fall in a mildly
2 retarded range or the borderline n-ormal Eange.
3 " The other test that we saw in re'fe‘ren'ce to -
4 And I don’t have the spécifics of this was éne that was
"B administered by - wﬁile he was in custody at the Texas
6 Department of Criminal Justice. I be;ieve that test was
7 'condgcted sometime around 1987 time f-r-ame . The re,cords“
8 just make reference to an I.Q. of 75. It does not
9 | mention the test. So, it’s difficult for me to speculate
10 further about ﬁhe- - that particular testimng occasion.
11 We élso had the 'opp‘ortunity to revie.w |
12 performance reco_r.ds}from ‘when he was enrolled in the
13 Windham Scho§l, which is a trad'e‘ school. Perfofmance
14 there agaih vas very 'much sub-a#erage, ‘and even though he
15 cémp’leted six hundred plus'hours of school ing, .’did not
16 receive credit for having completed the certification and
17 | trade. Rating was very low overall on that testing; so,
18 those are the past scores that we had access to.
19 | Q And what eis_e -- Did .y.ou us‘e any other sources
20 in making your determ_inatiéns concerning his I.Q7?
21 2 Well, those are basically the téét scores we
.22 locked at. Now, there was a lot of other information
23 that we reviewed. We had afflidavits from a number .of
24 different key family member's'.and friends that we were
.25 ' .

able to review. I also was able to speak with the

KARLA O’FIEL, CSR
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1 grandmother oflhis son, Ms. Teno, to obtain additionél
2 life information from her.
3 , . We also conducted an extensive interview of Mr.
4 Wilson himsélf} With regard to his own life history and |
5 develoément&l abllities. And.by usingﬂthe data from all
6 of those sources, we were able té conplete the'vineland
7 Adaptive Behavior Skill, which is the formal measure of
8 ‘adaptive'behavior that we use to determine whether a
9 person meetS'thé second criterila for mental retardation}
10 thét being,‘defiéient adaptive behavior skill.
1| Q And did you -- I believe you ﬁehtioned you
12 inciudgd a test that Doctor Wills had ponducted;‘is that
13 correct?
14 A | That is correct. Normally whén wé review these
15 _'évaluations the Wéqhsler Adult Intelligence Scale - 3rd
16 Edition wiﬁh:the standard part of our assessment for
17 people in this age range. However, Doctor Wills had just
18 seen him a week or two before.we got the notiée to do
19 -this evaluation and it made no sense at all to repeat
20 that énd risk impractical effects entering the pilcture.
21 Doctor wills in hy opinion is very well-respected and
22 knowlédgeable psycholegist and I would trust his results
23 on that. | .
24 Q  What was that score?
25 A His full scale I.Q. on the WAIS—IIT was 61,

KARLA O’FIEL, CSR
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1 | which places him in the mildly retarded .range and

2 - actually below the first percentile when compared with

3 other people his age.

4 Q What about the Ada'ptive .Behavior?

5 A ' Well, the adaptive Behaviér, that score on the
6 Vineland was well within retarded range. His composite
7. sc'or’e was actually 44, a bit lower than I had perhaps

8" initially thought, ‘but they’re ~ like maﬁy people with

°} mild rétardation, their scores in various subdomains vary
10 considérably, but the criteria for diagnosing significant
11 deficit and adaptive behévior is that they eit_her have to
12 have deficient scores in one key area of adaptive
'13. behavior or én the composite score as a whole and 'he,met
14 the cz.'iteria in both of those areas.

15, Q Okay. And when did you considex determining
16 whether this oéc'urred 'p>rior to age eighteen‘?

17 a Well, the documentation that we have would

18 | ‘suggest that these deficits ‘went all the way back to

19 early childhood. Nét having access to - being able to
20 : inter.view his parents, I can'f tell you whether they

21 become noticeable at ag.e two or three or f£ive, but a'&

22 least Ey the"age of ten_ or so he IWaé having clearly

23 noticeablé deficits. 8o, my underétanding from the

24 records I reviewed is that he was actually in special

25 education classes throughout these .yeafs in school.

KARLA O'FIEL, CSR
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1 Q ° And I believe you stated that he scored 61'in_
2 the Wechsler Test?
3 A That'’s correct.
4 Q Is that considered to be menfally retarded in
5 that particular areé?‘ | |
.6 A Thaf is considered to fall'within'the mildly
7 mentally'fetarded range. |
8 Q Aﬁd the - the Vineland‘Qest was also in the
9 mildly retarded range?
10 A The Vineland scores range from mildly to
11 moderately impaired across the'different domains of the
_12 test measures. The composite scéré actually fell within
13 the moderately_impaired range.
14 Q And whether or not all of this occufred before
15 the age of eightéen; you base that.opinion on testimony .
16 and affidavits and things like that; is that correct?
17 A Ana actual school records, as well as the
15 'affidav;ts I reviewed and the testimony of other fami1y
19 membefs. | | |
20 o Q And, dqfthey indicaté,whether he was mentally
21 retarded or not?
22 .A "Well, consistenfly, everyone hés expressed the
23 opinion that he was a very slow learner and_éxhibited'
‘24 multiple behavior consistent with mild retardation.
25 Q vWell, thén, Doctor, based ﬁpon your tests andl

KARLA O'FIEL, CSR

USCAS 490




Case 6:06-cv-00140-LED Document 56-6  Filed 03/30/10 Page 18 of 61

Case 6;'06-cv-00140-L. . Document 10-4  Filed 07/28/2( .  Page 25 of 41
| | 24
% 7 1 your observation then, in thousands of cases that you’ve
i 2 had - evalﬁated over the years, would you say that Mr. .
; 3 | Wilson is mentally retarded or not mentally retarded?
4 A In my opinion, based'on the sum of all
5 information I received; it'é my opinion that he meets the
6 | criteria for diagnoses of mild mental retardation.
7 .MR.-'DELEE,: May I approach the wiﬁne'ss,
8 your Honor. |
9 THE COURT: Yes, sir.
10 Q (By Mr. ﬁelee) I'm going to show you what I‘ve
| 11 marked as'exhibits 22 and 3A: (indicating)
i 12 And ask if yoﬁ can identify those, Doctor?
| 13 A Exhibit 2A is the initial narrative summary
14 that I prepared, that’s July the 6th of 2004. This
15 document I.believe is twelve pages long. 'This represents
16 my overall impression. At ﬁhe‘time I prepared that
15 ‘. report I was étill ﬁr?ing to collect collateral
18 information from additional family members or members in
i 19 addition to those that are reported in here. 1In order to
| zd obtain additional information about completing items on
21 the Vineland, the second document here, Exhibit 34 is the
22 addendum that I produced which specifically addfesses tﬁe :
23 - adaptive behavior as reflected‘in performance on the
24 VinelandvAdaptiﬁe Behavior skill.
25 . MR. DELEE: Your Honor, at this‘tiﬁe, I
KARIA OfFIEL, CSR
USCAS5 491
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would ask thaf thesé be ihtroduced intovevidence in favor
of the case. |

THE COURT: Nr. Conerly.

MR. CONERLY: Your Honor, I would object
on the basis of hearsay, not within an exception, and
ééecifically as to Defense Number 2A, included within
there quotes from these hearsay affidavits and even an-
affidavit saying someonévtold me something. He includes
those as though they aré part of his reﬁort and so I
objéct at that point. |

THE COURT: Overruled. 2A and 3A are
admitted and i’ll take that into consideration reviewing
the exhibits. |

MR. DELEE: Thank‘you, yéur Honor.

Af this time I pass the witness.

THE COURT: Mr. Conerly.->

MR. CONERLY: Thankbyou, your Honor.

CROSS-EXAMINATION
BY MR. CONERLY:

Q Doctor Trahan, I’m Rod Conerly and we just
briefiy met this morning. I'm an Assistant Ciiminél
District Attorney for.JefferSOn County.

| What is your -~ What is your personal opinion

of the death penalty?

KARLA O’FIEL, CSR
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:7 _ 1 A I don’t - have never expressed a personal
% 2 opinion about it. I‘m just here to ﬁestify about the
3 mental retardation, not to address-the rightness or
4 wrongness of the death penalty.
5 Q Well, whether you’ve addressed it or nbt or
6 spoken'about it, you’re bound to have an opinion about
-7 it._ What is your opinionvof it?
.8 A Regarding the effectiveness, whether it’s a
9 deterrent or whether it’s righf or wrong morally?
10 Q | Well, do yoh.have a strong feeling that it’s
11 wrong mo?ally? |
12 A No.
13 Q No?
14 A Ccertainly don’t.
15 - Q What is your opinion?
16 A I think it’s an épbropriaté punishment in
17 severe cases sucﬁ as those involving capital murder.
8 ' Q ‘Have yoﬁ a?er~writtén any‘articles on the death
19 penalty?.v
20 A No, I héve npt.'
4 21 S Q | Have you ever protésted thé death penalty?
I . ’ ' : .
22 v A No, I have not. '
| 23 | Q _ I want to loogk at four asseésment here and your
24 report that has been admitted. And I want to do a little
25 sort of a test like you. We(ve got some criteria of

KARLA O'FIEL, CSR
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1 inteiligence guotient listed. The numbars are 73} 75,
2 | 75, 79, 61. |
3 A Uh-huh.
4 Q Which one of thoée scores doesn’t fiﬁ?
5 A The pne_i'm —--
6 | THE COURT: Mr. Delee, why don’t you have
7 a seat. Mr. COAerly ~ it's‘not your fault. could you
8 ‘move thét'OVer a little bit.
9 MR. CONERLY: Which way, Judge?
10 fHE'COURT: Towards this way. There you
11 ~go. Thank you very much. I’m sorry..
12 | .Gc ahead. o
- 13 A . fou wént me to answer which one doesn’t fit in
.14 with the others?
15 '@ (By Mr. Conerly) Yes.
16 A Orlwhich oneé I think is most accurate?
17 '@ Well, which one doesn’t £it in the - in that
18 group of nuﬁbers? | |
‘19 A The Wechsler-Adult Inteliigénce Scale is lower
20 than tﬁez&thers. | |
21 Q : Actually, it’s the 612
A That’s correct.
23 Q The 61 sorﬁiof jumps out at you; doesn’t it, as
24 just being £otally of£?
25

A Not in my opinion.
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1 0 Well, in your opinioﬁ and in Your experience,
2 when you have a.test that is almost one standard
3 deviation low; don’t you throw it out?
4 A Absoluteiy not. In fact, in - frequently in
5 cases like this, we would administer multiple measures of
6 ability. And as I testified previously, it’s not at all
7 uncomnmon to see scores,-fqr example, on the TONI-II that
8 are ten or fifteen points higher than the WAIS, but
9 there's'a large body of research demonstrating that the
10 WAIS by and awéy is the most reliable and wvalid measure
11 of intellectual ability in adults. So, if I get
}iz idisdrepant 5cores, it would be the others that I would be
13 more likely to throw out than the WAIS score.
14 Q Are you saying then that Doctor Wills is a
15 better tester than you are? |
18 - _ A No. I'm.saying he used different measures tﬁan
17 we did. We would have also given the WAIS~III if it had
18 just not been done. |
19 , QI And the reasoﬁ vou didn’t give the WAIS was
20 because you were afrﬁid of the practice efféct_and fhe
21 score might have beeﬁ too high?
22 " A Practice effect is an issue}whén,you‘retest
23 someone on the same pfocedure within a very short period
24 of ﬁime. '
Q lAnd, in your field, you obvioﬁsly must‘have to
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8 | 1 assume a number of things. .Yoﬁ nust have to assume fhat
2 ‘ people who gave earlief test did it appropriately; am I
3 correct? Wills is a better tester than you are?
4 | A We would normally assume that unless we have
5 reason to believe otherwise.
6 o Q | All right. Now, fou're.assuﬁing'—— I believe
7 you’re assuming -- Tell me if I’'m Wrong:' The Wechsler
8 Test adninistered by Doctor Wills Qés accurately and |
9 _apﬁropriately given?
10 A i’m making that.assumption éf’this point
11 . bécause I have no reason to believe otherwise. |
12 Q. And why do you give that assumption? Why do
13 yéu give‘;t'validity? ‘
14 A The test,litself or Doctor Wills’
© 18 administration cf it?.
16 0 The administratibn of this specific téSt,bnot
17 ‘the Wechsler?
18 : a Doctor Wills is very wéll—fespected and
19 well-trained psychologist. .He'’s been doing fhié fbr many
- 20 years and I know him pefsonally and trust ﬁis ability io
21 conduct those kinds of procedures in a valid fashion.
22 o Q So, based on the fact that_Dbctor Wills gave
23 this tesﬁ, you give it validity. Do yoﬁ know anything
24 | about where the test was given?
l 25 | A That information is not available to me right

o : ‘ KARLA O/FIEL, CSR
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1 now.
2 Q Did you lock at the test?
3 A Yes, I did. I looked at some of the scores and
4 face sheet. I don’t have actually the itemé from the
5 'Eests. N -
6 Q Isn’t that very important, on a test regarding
7 I.Q. to - for the +tester to make notes anut the |
8 | motivation, the surrounding, the attentiveness,
9 cooperativeness of the person being tested?
10 A I normally do those things iﬁ each case.
11 Q Isn’t that very importaﬁt to the validity of
12 the test? - o
T 13 A I would conside‘r thlaﬁ to be which is why I
14 addressed those_.'in my report. |
Q pid you look at the notes on this particulaxr
16 | Wechsler T'est?.
17 A I dch't have Doctor :Wills’ personal notes on
18 4\i:hatv_._ :
19 Q Okayv. Would it surprise you and would it‘ make
20 a difference to you that Doctor Wilis_ didh’t give that
él test?
22 A 'Hel may have actually had someone ih his office
23 assist with the admission of that. I don’t have -~ I
24 havén't spoken personally with Doctor Wills.
25 Q But ﬁzoulq that surprise you?

KARLA O/FIEL, CSR
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1 a Those things are done fairly commonly.
2 Q | . But I thought you just told us that the
3 valldity of the tést, you gave it because Doctér Wills is
4 ~a well-known, respected psychologist who’s been doing it
5 | for a long time?
6 . . A . In eadh of those casesvthey’fe individuaily
7 4superVised by Doctor Wills even when he doesn’t
8 personaiiy administer every item of the test.
9 " Q Do vou know who August‘Wehner is?
io " A No, I don’t. I don’t know the person
11 .| personally.
12 'I Q | Would it s_ﬁrprise you to know that he gave the
13 | test - a student?
14 | _ A No. I don’t know. I péven’t spoken with
.15 Doctor Wills personally about it. |
16 , Q Would it surprise you td know thatbthere’s not
17 a single note about motivation, the surrcundings, the
18 circumstance on the test? | |
19 1 A Again, I havé not been provided individual
' 20 notes ﬁith regard to the observatioﬁsvfhat'were made
‘2i during‘that teéting session; |
22 0 The Wechsler Test, would you agree with ne,
23 that it 'is subjectively gradedé
24 . A " It’s not suppose to be subjectively graded.
25 It’s suppose.to be objectively‘graded in accor&ance With

KARLA O/FIEL, CSR
USCAS 498



Case 6:06-cv-00140-LED Document 56-6 Filed 03/30/10 Page 26 of 61

Case 6:06cv-00140-L  Document 10-4  Filed 07/28/2  Page 33 of 41
| | .32
1 the criteria listed in the test manual.
2 9 I understand. But, would you agree with me
3 that on several portions of the test, the score would be
4 0, 1 or 27
5 | A That is co;rect.
6 o And that goes by the person giving the test;
7 right? |
8 A Those scores of 0, 1 or 2 are based on specific
9 criteria listed in the test manual, Anﬁ the data has
10 shoWn tha£ the iterate of reliability on scoring is very
11. high for these three items!
12 .v Q Also, a‘interesting part aboﬁt the Wechsler is:
13 When a berson - depending on the section of the test -
14 when a person has gotten so many zerﬁs in a row, they
15 | stop the test?
16 A That is correct on some of the sections anyway.
17 - 0 So, if a person taking the test gave an answer
18 | +that the tester didn;tllike and gave a 0 and he gets in
19 h this particulaf.section, say he geté_f¢ur more of those,
120 | the test is over for that section whereas if the tester
2i | had giiren. him a 1, he may go down to another word he knew
22 and it may affect the score how_maﬁy points; five, six |
23 points? | |
24 " A Well; all - within those sections wﬁere there
25 are criteria - discontinuafion criteria like that, the
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v
.

items are always rank ordered in terms of difficulty. So.
as you'progress through the subtest the jtems become more
and more»difficult. The premise here is that once one
has obtained four\or five, six items of 0 in a row, the
likelihood of them getting items further on would'be‘ﬁery

low. And that is the way the standardization was done.

. 8o, it has to be done exactly the same way when

. individuals are being tested.

Q This test has been admitted into evidence. I

don’t know if you’d had an opportunity to see it. Let me

ask:you a guestion.

THE COURT: Are you speaking of Doctor
Wills’ test? |

MR. CONERLY: Yes{ The last tesf, your
Honor. { A

Q | (By Mr. Conerly) 'Certain -— And I don’t know

_What'the test is about, but there's obVibusly’a guestion

and a written answer‘on the other sidel And the Question

Number 9, you made be familiar with - may be

standardized. The Queétion'is: "fermiﬁéte".' and the
rAnswef was: '"Do away with®™.

A Okay; |

Q And the Comment was: "Very hesitant".

A Okay.

0 Do you understand thaf we;re talking about a
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| B
% 9 1 case where a person was terminated. In this fadt
% 2 situation, a snitch was terminated. Are you familiar
é 3 with the facts of this case?
% 4 A Yes, I anm.
% 5 Q Okay. The Question was: "Terminéte". The
| 6 Answer was: "Do awéy with". .
7 | MR, CONERLY: ‘Judge, I’m on Page 2 of the
8 ' teét; Number 9.
9 . THE COURT: Yes, sir. Thank you. -
10 | | 0 (By Mr. cdnerly) What kind of score would fou
11 give that if you were givingtthe test? |
‘ | 12 . A That’s a borderlihe answer. And you're suppose
| !._ , 13 to ask for'additicnai iﬁformation because it’s an
E 14 ambiguous responée. If you 1ook‘in the test manual it
% 15 will have'é-queStion mark listed by it and they give that
i 16 | to show you should ask for additional informatioﬁ. And
g _ 17 then based on what additional information they give you,
18 if he scored as é 0-on it or as a 1.
19 'Q ,And you would do th#t if you had tweﬁty vears
20 | of experiencé giving tests and you had given hundreds or
21 liké you ‘said ten thousand tests you mightiknow to'do.
| 22 .| that?
| 23 | A Well, he should be doing that even if you’re
24 less experienced, but yes it’s right‘in the manual, the
25 guestion ﬁarks are all listed there for the various

KARLA O’FIEL, CSR-
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1 | answers that are considered to be aﬁbiguous.
2 Q Would -- is the answer to the question,
3 "Terminate: Do away with", that’s ambiguous to you? .
4 A Terminate meéns to stop or to finish basically.
5 Do away with can meaﬁ different things. It céuld mean,
6 throw something away in the garbage. It could meaﬁ do
7 aWay-With.a individual in ferminating their 1ife. ‘That’s
8 -why it’s amﬁiguous. So, you would ask you know, "What —-

9 Tell me more about what you mean by that." And if they

 10. sald, ﬁOh, well, it means to throw something in»the

11 garbage®, then~it would bé a 0 response. If they gave

12 | you a diffefent response perhaps it could be a 1.

15. o3 Another Qgeétion: "Sentence". This comes up a
14 | lot. "Séntence".. The Answer: . "Words, you knoﬁ, like me
15 and fou talking right now."Talkbto péople in 1ettersﬁf
16 S § Uh~-huh. S

17 Q Is thaﬁ an ambiguous response or bad response'
18 oral ora 2 or what Would.you give that?

19-_ » p:Y Well, for "Sentence" actually there are two

20 correct definitions, One of them has to do with verbél
21. definition having to do Qith expression of a complete

22 thought that'é containing a subject and verb and the

23 other has to do with séntencing as in a pﬁnishment .

24 offered'by the court.

25 ' . Cquid you read that specific one again and I’11

KARLA O’FIEL, CSR
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address the:\---~

Q = ®“Words, you know, like me and you talking right
now. Talk to people in lettexs".

A . That’s pretty ambiguous and probably between a
0 and a 1. As stated, I would certainly ask for more
information.

Q But if it were a 1, it would certainly lead to
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more guestions down the line whereas if it’s a 0 and itrs
a rbw of six, the test is over. So, wouid yoﬁ agree with
me that the testing is subjective? |
A The testing itself is not'subjective. The

testing is subject to error depending on whose
administgring it and scoring it, but the criteria for
scoring it are actually fairly objective.

o Let me ask you about the Number 14 on this list.

and ask you about your answer ybu’re locking for. The

Question is: "Ponder®.
A . Okay. : . -
Q Do you have the ansver -—.And I’m not trying to

trick you because there is a road - there is a town not

far from T.D.C. called Ponder and Ponder called a city

down the road is a correct answer depending on where you

. live and what culture you’re in. But that probably

" wouldn’t be one of your answvers?

A And to someone - things like that do come up.

KARLA O’FIEL, CSR
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I mean people will giVe idiosyneratic responses to a
particular item. In a proceeding -~ in a situation like
that, if someone téld me Ponder was the hame of a town
down ﬁhe road, I would ask them to tell mé'é definition
of the word, "Ponder! and then ask for their response to
that, |

Q How much difference in total I.Q. score would a
few points in these sections -- I know the sections are.
different, but would a few points in each of these
sections mak;?:

A If he consistently obtained three or four more

-points in every section on the test, it might make a

difference of a few poipts onithe total I.Q. score.. Very
little overall.

0 Well, I think we’ve covered the —-- Lodking at
this, there was oné‘that‘just stood cut toc me and I don’t
see it now, but it was -- The Question was:

“Thermométerh And the Answer was: "Temperature" aﬁd he
got a Q?v | |

A That is a 0 response because a thermometer

isn’t temperature. It’s a measuring use - a device used

to measure temperature.

Q He was asked a Question: "J.F.K. Jr." And he
gave the Response: "Freedom fighter".
A . Actually it’s Martin Inther King, Jr.
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-

Q M.L.X, I mean. What did I say, J.F.K? M.L.K.

Jr. And he got a 0 for that.
| A Thét's correct because as'I_state& itrs toé

ambiguous to really.know whether.that's a correct answer
or‘ﬁot.., | |

Q You’ve nade your determination of mental
fetardaﬁipn based upon fhe Wechsler provided by Doctor
Wills’ office‘and'certain affidévitsvﬁrovided by family
menbers and friends; is that éorrect?.

A  That was part of the information. There were

_ other things as well.

Q = Well, the other things were the school records

where he did poorly in schocl; is to right?

A That’s one of the thing we reviewed.
Q And, did you notice his attendance in school?
A . Towards the end it was pretty‘pbor.

Q Like all during school he --

MR. CONERLY: VAnd this haé been admitted,
your Honor, in tﬁe other caéé.A

| | THE COURT: Yes, sir. '

Q {By Mr. Conerly) All during school he - T
think his best‘attendénce was he missed 34 percent up to
94 percent. Did you notice that in the records?

3 I don’t have the specific figures. I do know

there were regular problems with absenteeism.
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1 Q Also, missing from the school records is any
2 désignation of mental retardation?
3 A Tﬁatis in the'records that I haﬁe. I never saw
4 that speqifically stated. I must state however that’s
5 probably true in about 90 percent 6f the Advent ﬁecords I
6 reviewed even though I note that they’re in special
7 education. That often is notbreflected anywhere in the
8 transcriﬁts or the gradeé reports.' The onlyvthiné wouid
9 1probably’show.that'iS»if you actually had an ARD ﬁeport
10 produced where they would actually list the diagnosis.
11 Q And éren’t ARD Reports made every year?
12  A Not when he was in school. - They are now.
FQ ~ When did he get out of school? Didn’t he go
14 about ‘ten years? | '
15 A" He tells -- From x)vhét I've been able to find,
16 around the ioﬁh gradé; ves.
17 Q  And they didn’t have ARD Reports when he got
18 | out of‘school? ‘
19 A Well, not the same type of the ARD Reports. that
20 we have now. But we have umpteen meetings and formal
21 reports tﬁat are generated.
22 Q  Well, mental retardation is not a new idea. I
23. hean,'it's been arquﬁd a long tiﬁé.
24 A It’s been around for a hundred years but school
25 laws ére just now catching,up.ih a lot of respects to
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f1 some of the concepts;

2 Q And certainly there’s a place.on his school

"~ 3 records to state why he’s in special education and many

4 .times that{s where they put mental retardation?

5 A I’ve reviewed hundreds and hundreds of school

é records over the years and I can tell you that in a small

7 percentage of ﬁﬁose records have I acfual seen on a |

8 transcript liké the type that we havé_or reportvcard

9 4where‘they actually’put mental retardation or learning

10 disébility or whatever. Occasiﬁhally, they will inéicate_
11 ‘that they’re in special education. The documentation for
12 . that is usually in other school fecofds whiéh are oftén
i3 not kept fbr extended periods of time. So, years later
14 when we go‘béék to try to get them, all we have is a

15 transcripﬁ or report card type of thing. |

16 Q = Well, the hundred - the thousands of cases that
17 you‘re seeing maybg the people aren’t mentally retarded.
.18 Maybe that’s why they're ﬁot iisted on the.school

19 records?

20 A Well, there are various reasons that people are
21 in spegial educafion. Mental-retarda%ion is one,
22 children Withvautistic disorderé can be in spegial

23 eéucation, children with severe iearning-disabilities nay
24 be. So, there are various reasons that people could be
25 in special educatioﬁ.
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1 - Q Which leads me into the affidavits from the
2 friends and families who talked about what you celled
-3 behavorial deficits -~ adaptive behavorial deficits and
4 . you give credence to this plece of paper. I mean, you
5v give it llke it’s the real thing - it’s the facts. Did
6 | you take into consideration that these people are kin to
7 'this'men and they’re tryiﬁg to help him?
8 . A You know, hav1ng done a lot of these before, I
9 always try to evaluate the validity of information that I
10 |. have. But we have to -~ We go with the best information.
11 We have te in trying to assess adaptive behavior skills
12 on a child who is younger is.usﬁallyidone byvperforming
13 interviews with people who have known that person in the
14 past. That is just one piece of the information that we
15 use in arriving at our final conclusions.
16 Q How many personal interviews did you conduct?
17 A In edditioﬁito the one ﬁith Mr. Wilson; I also
18. had the opportunity to interview Ms. Teno»and'we also had
19 | the op?ortuhity to review the four affidavits from other
20 | family members. |
21 . Q . So, the interview consisted of Ms. Teno who is
22 Mf. Wilson’s ex-mother-in-law? |
23 A That’s correct. .
24 Q And the grandmother of his chiid?
25 | . A  That’s correct. |

KARLA O’FIEL, CSR
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1 Q@  Did you ask Ms. Teno if she knew the difference
2 between learning disability and mental retardation?
3 a I was asking her mainly about what his adaptive -
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behavior skills and his functional capabilities. Rarely

do I get into discussing diagnostic differences with

patiente because few of them understand those.

9 When you say you reviewed the things that you
had access to, you mean'the.things that Mr. Delee,
Defense Ceunsel gave you?v

| A Plus, vhat I was able to obtain myself. The

information that we have included; past medical records,

records from Beaumont Independent School District,

records in the Windham School'District or school system,
which is part of the Department of Criminal Justice. We
also had,'you knaw, the test sceres that I mentioned to
yeu previously. We had fouﬁ affidavits from the family
members.. And information from our interview with Mr.
Wilson and information from my interview with Ms. Teno,
the ebservatioﬁs and test scores that I obtained during -
my'evaluation. And my impressiOns are based on the sunm

total of all of that information not just on one or two

pleces,
Q. Did you —-- Did you view the. facts of the case?
A I have the papers that were submitted for the

Writ‘of Habeas Corpus which included a lot of the
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1 information about ﬁhat he’s charged with and all of that.
2 | But I don’t have all of the additiomal - all of the
3 details abéut, you know, what happenédvat the tinme.
4 | Q Did you seek any information froﬁ thevD.A's
5 | Office? |
6. A .No, I haveh't talked to the D.A.(é Office.
‘7 . 0 -bid vou télk with anyone other +than a friend or
'8 family member of Mr. Wilson?
é  A The procedures I just listed to you are what we
10 aid. And all 6f_the people that we knew are people who
11 have known him in the past. It would make no sense to
12 interview someone who didn’t know him to get about his
13 past. | . |
14 0. Well, are you .aware that soﬁe of these same
15 pééple - some §f t£ese same friends that gave aﬁfidavits
16 ‘testifiéd in the trial?
17 A I’m_aware fhat some of them'havé; ves.
18' - Q . Would it be important to see what theyfsaid at
19 the trial versus what they said at the affidavit to get
20 éome sense of validity? |
21 | A Oonly if thére was some significant differencé.'
22. 0 ‘But, if.yoﬁ.hadn't read their testimony, you
- 23 wouldn’t know what the differenﬁ is?
24 A Well, you’re assuming by yvour gquestions here
25 that there was . a difference and unless you can show me
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that there was, that;s speculation on my part.
0 I don‘t think I have to assume there was a
difference because I’ve read the transcript.
Dpid you gét an affidavit from Mr. Keiiy as part
of your diagnosis; don’t remember?
A Yes. I havée the affidavit. ‘I'ﬁ sorry.

Q Would it surprise you to know that Mr. Kelly

. testified in Volume 23 during the punishment stage that

"Mr. Wilson had to be a very different person on the
street. That he made a living on the street. Took good

care of his family." Was there any mention of that in

the affidavit that you got?

A No. This was addressing his functional

‘deficits when he was growing up.

Q And there was an affidavit that I believe you

reviewed of é sister of Mr. Wilsoﬁ? |
| A Ms. Armstrong. .

Q  Kim Armétrong. And in ﬁer affidavit to. you,
-did she tell you about how Mr.>Wilson took care.of her?
Did she relate the incident where he told her to go talk
to the clerk of the store so he could go steal somé food?

A Uh~huh.

Q  Did she mention that?

A No. That particular event is not mentioned in

the affidavit.
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1 Q Would it surprise you to know that she
2 - testified under oath on the stand that, “ﬁarvin Wilson
3 was an able body mén capable of getting'a'job".
4 A Well, he’s hela jobs>before; so,'tﬁat wouldn’t
5 surprise me and there’s nothing wrong.with his physical
6 capabilities. That’s not inconsistent with ﬁhat I ha?e
7 already. ‘
8 g In fact; he’s ﬁeld a lot of jobs. Do you know
) what jobs he’s held; do you remember?
ia A Numerous‘ones were mentioned‘imx the report and
11 all of those included basicallyiunskill type of
12 |. positions. The sensévtﬁat I got is that in thosé jobs
13 he’s élways reguired supervision and direction which is
14. “not inconsiétent with mild mental retardation.
15 0 Mr. Wilson obtained a drgver’s 1icensé. That’s
is in your report; isn’t it? | |
17 A Yes.
18 Q And in order to get a dfiver’s licénse; don’t
19 you have to take a wfitten,test?
20 A »v Yes, jou.do.
21 . Q And you have to take a driving test?
22 A Right.
23 o} " Mental fetardation:  One of the interesting-
24 things about mental retardation is, one of the criteria -
25 .| and the criteria is listed in several places in the

KARLA O’/FIEL, CSR

USCAS 512




|

12

Case 6:06-cv-00140-LED Document 56-6 Filed 03/30/10 Page 40 of 61

Case 6:06-cv-00140-.  , Document 10-5 Filed 07/28/. 5 Page 6 of 37

46 -

1 DSV-IV, in-the AAMR and in the Texas Health and Safety

2‘ Code, but basically they say the criteria that you said a
3 | while ago. The_third critefia is that it must present

4 itself or be recognized oxr be iabeled or be séen during
5 the formétive years which now is consideried eighteen

5A yea;s of aée; is that correct? |

7 _ A That’s correct; |

8 Q. So, if a person were not méntally retardeé

9 until they Wére eighteen and at nineteen they sniffed a
10 lot of gasoline, glue, PCP and blew their brain out, they
11 would never bé mentally retarded.
12 ' '-AI - If a person has acquired brain injury from
13 sniffing glue or whatever else and that occurs after the
14 developmental stages which are nOW~considered eighteen
15 X yeérs and youﬁggr, we would'diagnose that as a different
16 | type of disorder éntirely, We would not use the label
17 mental retardation. |
18 | : Q So, unless a label is placed or unless you can

.19 go back‘and gather facts and place this label, once you
20 get passed éighteen, that person will never be mentally
21 retarded no matter what? |
22 - A If there was no evidence of.mental.retardation
+ .23 before the age of eighteen and you could demonstfate
24 normal.functioning throughout that time frame and then
25 suddenly above the age of eighteen they acquired some

KARLA O’FIEL, CSR
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-condition, then, the diagnosis WOqld be something other

than mental retardatiﬁn.

Q Well, you say normal functioning, but you don‘t
have to be normal functioning of-notAbe normal
functioning to be mentally retarded. I mean, isn’t there
a scale - mental retardation is on a sliding continuum;
am i right about that?

a R Well, there is a ~ theré’s different degrees of

severity of retardation and the specific deficits that we

would see in real life activities would depend on the

level of retardation.

Q " For £he purposes of this.hearing and for the
purposes ﬁf_the Supreme Court of the United States in
Atkins, for the‘éurposes of this .State cburt) those have
beeh labeled 70 tq 55 on.the I.Q. scale is considered
mildly mentally retarded.

a Within test measurement error,uthét'szdorrecﬁ;

Q Now, you. embellish your aefinitions énd yOur
ansvers with'this test error. There is é test error in
every single test that.is given. Tﬁere is especi;lly a
test error in standardized tests; am I right about that?

A Well,; there’s =~ I wpuld.think there would be.
test error in every pfocedure.

o] And would you not agree with me that the

testing error is built into the scale?
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1| ‘ A Well, it’s an issue that more that, you know,
2 wvhat we’'re trying to do when we give 'an intelligence test
3 is to get an overall measure of a person’s ability. But
4 just as we might, for example, maké-someﬁody run a 100
5 yard dash to measure their athletic ability, if you have
6 to run a 100 yard dash today and again nekt week and
7 again the next week, your trying to gét degrees of
8 vgriébility in that. Now, what is the true score? .You
9 know, is it the one you got today or the one you get next
10 week or the one the week after that. Test error is what
S 11 " allows us to realize that there are some fluctuation in
12 terms of day'to day performanéé. vénd what we do with
13 test error is try to develop an interval that would
14 contain what.we called true score, the actual I.Q. and
is that’s the purpose of us measuring test error,
16 0 Ahd ﬁhat's ~=- And what you just said there, a
17 | battery of.tesfs is'what is important, not one test but a
i8 | étriné of tests over time thét conform to an area of
19 | results that give a vélidity to the tésts themseives?
20 A Weil, in diagﬁosing meﬁtal rétardation as we
21 are in this caée, ceftainiy one would want to look at
22 consisﬁent patterns of perfbrmance over time across a
23 broad range of functional areas including testing.
24 Q Going back in time to ’71, ’72 school year, we
25 have an I.Q; test of 737
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A  That’s correct.

 Q Coming forward to T.D.C. where he was - gone
through diagnostic, we have a.test score.of 55?

A That’s correct.

FQ When we go'fo yoﬁr office ~- And I believe Mr.
Wilson actually came to your office and you interviewed
him there; is that correct? |

A That’s correct.

Q We have a test scoré.of 75 and 797

A That’s cqrreét. |

Q@ - And when Mr. Wilson was tested in the jail by a
’psych§logy student, we have a test score of 617 |

a That’s correct. |

Q@ . Do you see an aberration there?
A Do I consider the WAISfIIi an aberration? No.

Of all of the test that have been done, again,'that is
the standard. All of these other tests are briefer in
natﬁre. The Lorge—Thérndike that was administered back
in 71 is the only Ehing tha£ even close folapproximatgs
the WAIS in termé of it’s comprehensive'nature and
validity. The others are all brief measureé of abilify;

Q And; you’re already testified thaf you give the
stre;gth of that Wéchsler Test because of the test itself
and because of Doctor Wills’ expertise in giving it?

A Expertise and in dealing with the WAIS-III
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1 which includeé administefing it and interpfeting it and
vz séoring it and again, you know, when I‘’ve had the
3 opportunlty to review hundreds and hundreds of records of
4 other psychologists, people make occa51ona11y scoring
5 errors in those things, but unless you can demonstrate
6 the substantial scoring errors consistently in the same
7 direction, it rately affects the I.Q. by more than a fe& ,
8 points at most. . |
9 Q_ Going back to mgntal retardation‘as sort of a
10 sliding continuum scale. At the top, as designatedbbf
11. the'Courts, we havé a - an I.Q. of 70 and Selow to 55,
12 | which is 15 points; one stan@afd deviaﬁion is mild mental
13 retardation; woﬁld you.agfée wifh me? |
14 A Scores of approximafely'two to fhree standard
15 deviatiéns below the means of the population are what we
16 typically consider to be mildly retarded.. |
17 o One standard deviation is 15 points, two
sténaards'of deviation will be 30 points, 30 from 100 is
19 70; so, 70 down to 55 1is considered mildly mentally
420 'retardéd?
21 | A That’s correct ﬁsing the WAIS and other tests
22 | that have a mean of a 100 and a standard deviation of 15.
- 23 - Q Ana you can actually go down froh there three
24 more levels?
A That’s dorreét.
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i Q So, if a person was even =~ ﬁad an I.Q. of 70,
2 that would be at the very top of the mentally retarded
3 d.esignation?
.4 A That’s 'co'r:;:ect'.
5 . Q And if they were 71, they would be out of that
6 | designation and they would be in the - what’s the next
7 desigﬁation of?
8 A Well, first of all that’s not a correct
9 statemeﬁt. If someone has an _I..Q.' of 71, they could
10 still meet the criteria fér men‘Eal retardation. Just
11 from looking at the test scores along that could be
12" | within measurement error. sécondly, we would want to
13 c;on‘sider adaptive behavior levels as well. sd, we
14 have =-- You know, mental retardation ié not just based on
15 I.Q. scores. It’s base on mul.tipl.e criteria.
16 Q Have you =—- speaking of criteria, have you
17 looked at 'any of the Texas cases qﬁ de»termi’-ning mental
18 | retardation for purposés_ of death pena.lty?
19 A Just . —-- I’ve read, you know, s‘ome of - a few of
20 them but not very many. | |
21 | Q Have you read Ex Parte, Briseno?
22| - A  No, I have not.
.23 _ Q .80, your diagnosis is not based on any of the- |
24 factors in Briseno since you don’t know v.wha't they are?
‘25 A That’s correct. | |
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1 Q ‘The other thing about mental retardation Ls
2 once someone is designated mentally retarded, they remain
3 - that designation for the rest of their lives; do you
‘4 ~agree with that? |
5 A  If they're trﬁly retarded, that condition is
6 not going to resolve itself later in life.‘
7 Q The authorities indicate that they may improve
8' in their adaptive behavior, but they will aiways be
9 mentally retarded? |
10 : A '-‘Is that correct. Adaptive behavior skills can
11 certainly improve'qver time and éspecially within the
12 mildly retarded range. Individuals ﬁay be quité.
13 funcﬁional in some seleéted areas.
14 Q . Would it be important to you that'anotﬁer
15 expert had determined Mr. Wilson ﬁas mentally retarded or
16 | haa qej:erminé'd that he wasn’t mentally retarded. Would
17 that be important to you?
18 | Av I would consider that as a source of
i9 information, but my purpose here is to do an independent .
20 evaluation and not simp%y follow what has been said-
.21 before. |
22 Q - Are you aware of any other determinations by
23 any other experts?
24 2 The only information I have is basically what I
25 presented to you today. If someone haéldetermined that
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1 he’s not mentally retarded, I haven’t seen that document.
2 Q Would it change youf opinion at all if you knew
3 that the Texas Department of éorrections had never-found.
4 him to be mentally retarded?
'5 ,A It wouldn’t chahge my opinion now., -
6 Q Do you know Doctor Quijano?
7 A ‘No, I don't.
‘8 ‘Q. Are you familiar at.all with the Texas
9 Department of Corrections systém and the diagnostic
10 system? | | A
11 A No, I doﬁ't know exactly how they work.
12' Q va Doctor Quijano == Do you know'Whethef or not
13 he testified in this trial?
14 A T have not seen the trial testimony.
.15 Q ‘Woﬁld it change your.opinidn to knéw £hat -~ Do
16 yoﬁ know Dodﬁor Ed Gripon? .
v17 " A Yes, I do.
18 Q Would it'chaﬁge your opinion to kno& that
19 Doctqr Ed Gripon has said that he’s not mental1y
20' retarded?
21 MR. DELEE: Objection, your Haonor. I
22 .dén’t believe Ehat is the case. |
23 THE‘COURT: Overruled.
24 You’ll have the right to cross-examine or
25 re-exaﬁine.
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1 Go ahead.
2 Q@ . (By Mr. Conerly) But, if yoﬁ'haven't read the
3 _ record you wouldn’t know that ﬁhat!s in there?
4 | 'Q‘ | Well, Doctor Gripon doesn’t do indepeﬁdent'
5 evaluations of mental retardation without having test
6 scofes to rely ﬁpon.'_So, T would hafe to see the data if
7. he in fact said that. |
8 Q But what you’re saying is that if he said that,‘
9 "he’s wrong? | |
10 A. I woﬁld say that I would need to see what.he
11 has that based oﬁ. The criteria we’ve talked about in
 12 detail today, clinician is not simply you interview one
" and say they‘’re mentally rétardea._
14 Q You put ip'your report tﬁat you viewed an
15 .affidavit from Laurel Gorman. Do you know.her?
16 | A No. She is actually the one I believe that
17 interviewed -- It’s a secondary interview. TIt’s a report
18 of an interview.
19 Q Right. Do you know her to be a credible
20 person, Laurel Gorman?
.21 A. I don’t know Laurel Gorman personally.
22 Q Do you know Beverly Walters?
23 .A‘ No, I do not persocnally.
24 Q Bﬁt Laurel Gorman interviewed Beverly Walters
25 ‘and then told in an affidavit form wha£ she said and you
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1 used that as criteria in yéur determination?

2 A All part of the informaﬁion gathering phase.

3 Q Did you ask Ms. Teno whom you interviewed her

4 daughter’s name — Mr. Wilson’s wife?

5 A No. I don’t know what her full name is, no.

6 0 _. Did you ask her how long fhei were mairied?

7 A They had a common-law relationship actually. I
8 dén’t.— from what she said they were neVer.legally

S married.
10 Q . But how long ﬁas the relationship; do ydu'know?
11 A "I think they were together a coupie of years,
12 but I’m not.certain of the exact time frame on that.
13 Q And they have‘a child?

14 A Yes, they do.

‘15 Q . TWould you agree with hé that ﬁost'tésters say
16 you caﬁ fake a low score but you can’t fake a high score?
17 A  That would generally be a true stéfement.

18 0 ;‘ If_it woﬁld gfeatly benefit 56meone to produce
19 a 16W”score, don’t you think ﬁhey would do that if they
20 had the opportunity? .

21 A Surprisingly that is not always the case and

22 I'vévhad many wmany exampies where it was not.

25 Q Well, you’re a véry educated man. I saw from
24 your C.D. and all of the thiﬁgs you produced. If you
. 25 were on death row and you knew that you could fail an
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1 | I.Q. test and get off of death row, would you do it? |
2 A Would I peréonally do 1it?
3 | Q Yeah.
4 A ~ I don’t know whether I would or(ndt, but I have
5 had the opportunity to evaluated multiple other
6 | individuals who were either on death row or facing life
7- sentences for severe crimes and'maﬁy of those folks
8‘ ﬁerformed average rangé or higher on I.Q. test aﬁd
9 produced very normél performance. ~SO(>WhY some
10 individuals éhoose to pursue that pathband ofhers'not,
11 'that'é an individual decision they have to make.
12 o} And going thfoﬁgh the records that were
13 presented to you gnd.the records that you were able to
14 obtain, there’s no indication in Mr. Wilson’s school °
15 | reccrds.that he was mentally retarded? |
16 . | A . I haven’t seen that listed as a diagnosis on
17 | thé transcfipts and grade reports.
118 0 v Looking at his records from T.b.é., where hé
19 was in the Windham>Educational Unit,.he had been to
20 T.D.C. several times; Lookiﬁg at those records when he
21 was eligible for the ﬁentally'Retarded of fender Prograﬁ,
éz | he wasn’t‘ih that program; was'ﬁe?
23 A Not to my knowledge.
24 Q He was never designated in any of those records
25 bthat you have as mentally fetarded?
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15 i. a There was no designaﬁion ih thé record that he
2 was. | |
3 0 His -~ Mentél retardation is defined in the -~
4 ﬁhe psychiatric book; DSM~IV or whatever the designation
5 is as a mental disorder; do youiagree with ﬁhat?
6 A No.
7 Q No?
8 a I think there’s a lot of things in DSM-IV that
9 I personélly don’t believe are mental disorders, but
.10 they’re listed there anyway. -
11 Q I see. Well,.that's what I’m aéking.you: You
| 12 | don’t believe ‘that mental re'tardatio.n'is a mental
13 disordér? |
14 A No, I don’t.
15 Q But would a psychiatrist believe that mental
16 | retardation was sinée‘that's the definition in their
17 book?
| iB a Well,.if_I.wéntvout and interviewed a hundred .
? 19 vpsychiatfiétS’and psychologists, you’d probably get a
20 range of opinions about that, but cases of méntal
2i retardation that I’ﬁe seen over the years are not because
22 of mental health issue. They were because of biological
% 23 factors, medical problems and things l1ike that. 2and
| 24 furthérmore, in the AAMR Manual, they don’t consider it a
o 25 mental disofder.either; | | |
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1 Q Do'you knqw what the‘definitidn is in the AAMR
2 Manual, and I'm referring to the 2002 version. |
3 A Yes. And that’s addressed in the addendum
4 here.
5 Q . Could you tell the Court what that definition
6 is? | |
7 A Well, it’s basically the definition of what
8 We'vg already talked about. You have to meet three
9 criteria. One, you have to have a score interviewed,
10 standardized I1.0. test of approximately 50 or ldwer. And
11 you{have‘to}have signifiecant impairment and adaptive .
12 behavior and the deficits ha§e to have been present
13 before the age of eigdteen.; ' N
14 0 Aienft there certain assumptions that are
15 essential to the applidation of that definitioﬁ as
16 dgscribed in that'manual?'
17 A I'm not sure. 'What assuﬁptions are you taiking
18 about? | | |
19 Q@  Well, the assumption that the li.mitétioﬁ and
20 ‘present functioning must be considered within the context
él of community environment typical of the individual’s age
22 pure and culture? |
23 | A Certainly. Those have been 1ong standing
24 cfiteria; |
25 | Q Would you agree with.me that the Institutional
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1 Division of the Texas Department of Criminal Juétice is a
2 subcultural®?
3 , A Probably so.
4 | - Q | And would you agree with me fhen that people on .
5 death row are subculture of that'subcﬁlture?
é A  That’s correct.
7 0 8o, in order to really adéquately test those
8 people or to make a determination of tﬁose péople, you’d
9 | really have to look at their cultural group and give some
10 .différence to that; wouldn’t you? ' ‘
11 ' A Not to diagnose mental retardation because he’s
12 only been there since he’s - in’redént-Years~well into
13 adulthood and fhét’s reaily not that germane to the issue
14 of.whether he suffers from mental retardation which had
i5 - ﬁo have happened many Yearé before'that.
16 . Q Buf, aren't'you going by a WAIS testl
17 administered two months égo'whére Mr. Wilson has been on
18 death row for twelve years. Wouldn’t that affect the
19 ou{:ccme of that test? |
20 A The outcome on the intelligence test is basea
21 on life-long interaction with the.environment as well as
22 a whole range bf biological and ﬁedical variabies and
23 again I want to say explicitly my diagnosis of mental
24 retardation is not based exclusively on WAIS~III. It’s
25 based on the sum of all of the information.we gathered._~
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1 from these different sources.

2 0 ¥You made four diagnosis of mental retardation

3 before you finishéd-the Vineland; is that correct?

4 A No. I.had actually.dohe thét. I was hoping.

5 | that T would be able to interview a couple of other

6 informants just to gain additional information, 5ut'

7 actually the data fo; the Vineland had all been célleéted

8 by the time I actually did my first feport.

9 Q  When did you interview Mr. Wilson, what day?

10 | | a Lét’s see, The actual testing‘date - I have to
11 look that up. Probably about a week before I actually

12 did the repoft.. |

13 | R The report was issued on July the 6th?

14 | A Right. ©Let me look on mylcaiendar, if you give
15 | me just a moment; | -

16 . Q Sure.
‘if A And I’1l get that information for you.

18 | (Referring) Thé'testing that I actually performed was on
19 June the 28th '.of 2004. |

20 Q Did you interview Mr. Wilson'subsequent to

21 | that?

22 | A No, not on a separate day, I have not.

23 Q How long did you interview him on the ?Bth?

24 A The entire examination lastéd all day long.

25 The initiai interview was probably an hour fp an hour aﬁd.
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16 1 a half. &t that point, we cohducted 2 range of testing.

2 Then I had a follow-up interview with him to go over

3 additional facts thaf I needed to ask him aboﬁt.

4 . Q You mean an eight—hour day?

5 | A  Basically. We were there all day long.

6 Q And did you have a - bid you have a - whét

7 théy call informant ér a resp&ndent for the Vineland?

8 A The Vinéland was based on information from

9 varioﬁs sources. One of the specific reasons I. had
10 called Ms. Teno was to try to obtain additional
11 informatiopiwiﬁh regard to some of the adaptive behavior
12 items that were on the Viheland ianlvinQ such.things as
13 money ﬁanagement and practical daily living skills. We
14 also had information ffom the affidavits and also we had
15 direct obser&ations from our own examination that
16 _directly addreésed.some of the items on the Vineland such
17 | as reading skills, writiné skil;s;.receptive and

18 . expressive language abilities, ﬁcney management which is
19' | actual;y part of thebtesting’that we do and'a lot of the
20 .other items. So, again, the Vineland is — the scores

21 there were derived from a variéty of different'sources.
22 Q  So, did you have a réspondént or an informant
23 for the Vineland?

24 _ ‘A " Again, we had Mr. Wilson himself, Ms. Teno and

) 25 the affidavits. There was no£ a single respondent; no.
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1 0 But you rﬁade your diagnosis of mental

2 retardation 1n your report which was mai led on the 6th

3 before you-co:mpleted the Vineland which wag - the‘report
.4 was at least mailed on the l4th? |
5 .\ Well, I had actually —- Again, I had collected

6 the data. When I prepared this initial xreport on the

7 6th, I had hoped that I would be able to get in touch

8 w1.th a couple of addltlonal :Lnformants just to get

9 addltlonal J.nformatlon from them. Desplte numerous phone
10. calls_, I was not able to get in touch with additional
11 informa.nts; so, I actually'Went ahead and actually
12 calculated the Vineland scores and prepai:ed the addendum.
13 Q You calculated the Vlneland scores on or about
14 - | July the 14th? | .
'15v A Or within a couple of dayvs or bef.ore that

16 perhaps. The addendum was acﬁually done on the'l4th.

17 Q So,‘ you calcu-lated the scores 'maybe aé early as
18 the ‘12th?

19 A ‘Within -- I know I was looking at it over the
20 weekend because that’s when I was trying to make the

21 | different calis. 8o, I think Monday was the 12th. By
22 | Wednesday I had decided I prcbably wasn’t going to find -
23 anybody else to talk to. 8o, E: generated the addendum.
24 - Q So, in your addendum that’s been introduced, I
25 believe it’s Defendant 3A.‘wr'xere you say, "I have had the
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1 opportunity t§ collect additional collateral
-2 information®; that would be wrong?
3 A No. . Other than the fact that they sent me
4 actual copies of some scores and ﬁhings that I didn‘t
5 gave ~= I was trying to geﬁ documentation from them with
6 regard to the 1987 scores that were obtained while he was
7 in Texas Criminal Justice systéﬁ on the I.Q. testing and
8 that’s féally the only new information that I had.
=} 0 But,'at any rate, you made. a diagnosis befdre
10 'fou calculated the Vineland scores?
11 A ﬁefore I actuaily calculated the final score,
12 | that diégnoéis vas madé becauée it was very'cleér that he
13 was within the impaired.range on all three sections of
14 thé Viheland. | |
15 Q9 Would you agree with this statement in your
16 repbft, Defeﬁdént's, I believe it’s 2A, the report issued
17 on July the'sth that I got yesterday. "Ifwould certéinly
iB ;ely most heavil} on the WAIS-III score as én indicator
19 of his level of intellectual fﬁnction"? |
20 A As I stated sévéral times alfeadyy the WAIS-III
21 | is by far the most reliable and valid measure of adult
22 'intellebtqal.ability'in'cu;rent usage.
'23 Q And régardless of who ines iﬁ?
24 FA Well, I say if an untraineq person was giving
251 it = they shouldn’t be doing it to begin with, but you

"~ KARLA O'FIEL, CSR
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know, a lot of these tests are administered by interns
who are under supervision of a licensed"psychologist and

unless there was gross error in the administration of

‘scoring, the likelihood of it .affecting the I.Q. score by

' more than two or three points ' is infinitesimal small.

MR. CONERLY: Pass the witness, YOur
Honbr. |

THE COURT: Thank you, sir.

Mr. Delee, will you have énymore_
-QUestions? |

MR. DELEE: Just basically one or two,

your Honor.

THE COURT: I’ve never seen a lawyer ask
one or two guestions, but let’s see if we can.
MR. DELEE: I‘1l do my best, your Honor.

THE COURT: Go ahead.

REDIRECT EXAMINATIONi
BY.MR. DELEE:V | |

o} Mentally retafded_people'drive; don’t they?

A Many of them.d§. Getting a driver’s license
doesn’t mean that you’re not mentally retarded. I have
numerous people I know who are clearly mentally retardéd
who have obtained driver’s license and been able to work

in unskilled positions. I even have a family member who

' KARLA O'FIEL, CSR
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17 ‘ 1 - falls in that category.
2 : Q And in spite of this cross-examination that you
3 | just endured, do‘younétill feel comfortable in your
4 'diagnosis of mild mental retardation.
5 . A Having obtained information from a Wide'fange
6 of sources, my diagnosis is that he is mentally retarded
7 and fhafvhe falls within the mild range. As I testified
3 previously there are soﬁe adaptive skilled areas that he
9 does better with and that’s cohsisﬁent with a long .
10 ;histqry.of research on mild mental retardatién; but all
11 thingé said and done, ét the end. of theidéy, the
12 diagnosis is still mild mental retardation in my opinion.
'. ‘13 , Q@  Thank you, Doctor.
14 MR. DELEE: .Pass the witness.
o .15 . . THE COURT: Mr. Conerly.
| | v16 | MR. CONERLY: Just one moxe quéstién.
17
18 © RECROSS-EXAMINATION
19 BYA MR. CONERLY:
. 20 Q on the Vineland, what would a good. score be for
21 communicétion?
22 A Well, the overéll - each item is réﬁed on a
23. three-point scale of 0, 1 or 2. 2 means that they
24 consistently can perform a certain ﬁype of activity. 1
b 25 means that ‘they do it sometimes. .$here's another

Lo ' : | KARLA O/FIEL, CSR

USCA5532




17

Case 6:06-cv-00140-LED Document 56-6 Filed 03/30/10 Page 60 of 61

Case 6:06-0v-00140-L  Document10-5  Filed 07/2822  Page 26 of 37
| | 66

1 criteria to 2, but basically don’t consistently do it

2 independently. A 0 means that they cannot perform that
3 particular function.

4 | Q What would be a good total scoxre on Vineiand

5 communication? |

6 f' A For someone who is an adﬁlt?

7 . ] Yes,

8 A In his age range, the Vineland -- Well, there’s
9 differeﬁt areas here. For the Receptive Doméin, the
10 maximum score_thefe is 46. BAnd typically for adults who
11 you can engage. in basic functional éommunication, they .
12 would have a score close to 46, |
13 | 0 Well, what was Mr. Wiléon's score on the
14 communication? |
15 , A Well, that’s on the Réceptive_éubdomain;
16 | meanipg'that he can uﬁderstand conversation.
17 " @  Right. What was the score.on that?

18 v A And he scored 46. He did fine on that.

19 |- Q ~Okay. Thank you. ‘
20 | . ' THE COURT: Mr. Delee? "

21 ‘ MR. DELEE: I hafe nothing further, your
22 Honor. | |

23 - THE COURT: All right.

24 May Doctor Trahan.be e#cused Mr; Delee?
25 ' MR. DELEE: Yes, sir.

KARLA O’FIEL, CSR
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1 THE COURT: Mr. Conerly. _
2 MR. CONERLY: I have no object.
3' THE COURT: Thank you very much, sir,
4 Will you have additional +testimony?
5 ‘MR. DELEE: I havé one short witness.
6 THE COURT: Okay. 'That’s fine.
7 Let’s just take a short récess.
8 We’ll reconvene in ébout ten minutes.
9 (RECESS) |
10 (HEARING RESUMED)
11 THE COURT: Who is next Mr. Delee?
12 M‘R..DELEE: Ee_verly Wélters, your Honor.
13 THE COURT: Beverly Walter?
14 'MR. DELEE: Yes, your Honor.
15 THE COURT: Beverly Walters, pleaée.
| 16 (WITNESS ENTERS THE COUR\TROO]?I),
17 THE COURT: Raise your hand and take the
18 | cath, please, ma’am. |
19
20
21
22
23
24
25
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